ABANDONMENT. 
HOMESTEAD, 8. 
PREEMPTION, 1. 


ABATEMENT. 

MANDAMUS, 1. 

1. A plea iu abatement not questioning the jurisdiction over the 
subject-matter, but raising a personal privilege of defendant as to 
the venue, should aver fully not only what is necessary to be an- 
swered, but anticipate and exclude all such supposable matter as 
would, if alleged on the opposite side, defeat the plea, Houston 
ond Texas Central R. R. Co. v. Graves, 181. 

2. Death of defendant does not, in an action of debt, ipso facto 
abate the suit. When the legal representatives are made parties, 
the action proceeds as an action pending from the original institu- 
tion of the suit. McCampbell v. Henderson, 601. 

3. Where there neither is nor can be administration, as from 
lapse of time or otherwise, and heirs are in possession of property 
of their ancestor, such heirs are his personal representatives, and 
such suit may be revived against them, or a new suit can be brought 
against them. Id. . 

4. Facts held sufficient to authorize a revival of a suit for debt 
against heirs of the original defendant. Id. 

5. Facts held insufficient to warrant this court in reversing for 
error in the court below, in not dismissing the suit for want of dili- 
gence in making parties after the death of the original defendant. 
Id. 


ACCORD AND SATISFACTION. 

1. It is sufficient evidence of a plea of accord and-satisfaction to 
show that the plaintiff received the property agreed to be taken in 
payment of the debt to which it is pleaded. Overton v. Conner, 113. 

2. It is no reply to such evidence, in support of the plea of accord 
and satisfaction, to show that after the property had been received 
and accepted by the plaintiff in satisfaction of the claim sued on, 
it had again gone into the possession of the defendant under some 
other or subsequent contract with which defendant had not com- 
plied, and by reason thereof or in any other way plaintiff derived 
no benefit. Id, 
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ACCORD AND SATISFACTION—continued. 
. ¥. To be operative, the accord and satisfaction must be finally and 
fully tonsummated by the parties in accordance with its terms and 
stipulations, Jd. ; 


' 


. 


ACKNOWLEDGMENT. 
EVIDENCE, 3. 
Wi, 6. 


ACTION. 

PARTIES. 

PLEADING. 

PRACTICE. 

1. Land was bought with the wife’s separate funds, but the deed 
was taken to the husband. The deed contained the usual covenant 
of warranty. Suit was brought for the land, by an adverse claim- 
ant, and the land recovered. Suit was brought by the husband and 
wife on the warranty, claiming in right of the wife as equitable 
owner. It being objected *‘that the legal title to the land was in 
the husband, he only had the right to sue for breach of warranty *’: 
Held, That suit on the warranty, for use of the wife, could be malu- 
tained. Williams v. Turner, 137, . 


ADMINISTRATION. e 

BILL OF REVIEW, 5. 

PLEADING, 9. 

1. Where there is no administration on the estate of a deceased 
person, and but one debt against the estate, and the heirs of such 
deceased person, by an agreement amongst themselves, partition 
aud distribute the estate without satisfying the debt, the party tn 
whose favor such debt is due, and which is 9 tien upon land sold 
‘to the ancestor of such heirs, may sue for the debt and to foreclose 
the lien, making the heirs defendants, without administration on 
the estate of their ancestor. Patterson ¥. Alien, 23. 


ADMINISTRATORS. 
PLEADING, 9. 


ADMINISTRATOR'S SALE. 

VENDOR AND VENDEE, 10, 11. 

1. Paschal’s Digest, art. 1327, providing that the deed of the ad- 
ministrator, made upon the confirmation of such sale, shall vest in 
the purchaser the right. or title of the testator or intestate, does not 
define the estate thereby conveyed, Such enactment becomes nec- 
essary from the provision of the probate law vesting the estate in the 
heirs. Burgess v, Millican, 397. 

2. See case where deed from heirs conveyed a title as against a 
purchaser at a sale by the administrator, and non-payment by such 
purchaser. Id. 
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ADMISSIONS. 
TRESPASS TO TRY TITLE, 10, 


AFFIRMANCE. 

PRACTICE IN SUPREME CouRT, 13, 14, 15, 16. 

1. Defendant in error may accept service of citation and file the 
transcript at a term to which, by reason of delay, the plaintiff in 
error could not, and obtain an affirmance of the judgment on the 
same without reference to merits. Hohenthal v. Turnure, 1. 

2. Judgment was rendered November 18, 1875, for plaintiff. 
Mareh 3, 1876, defendant filed petition and bond for writ of error. 
He died July 23, 1876. February 12, 1877, citation in error was 
issued and returned not exccuted. October 5, 1877, administration 
was opened on the estate. December 15, 1877, defendant in error 
indorsed on the petition in error his waiver of citation and accept- 
ance of service in error, January 18, 1878, defendant in error noti- 
fied the administratrix of his acceptance of citation in error. Feb- 
ruary 11, 1878, defendant in error filed the transcript. No appear- 
ance was entered for plaintiff in error. February 20, 1878, defend- 
ant in error-filed motion for affirmance on the record without refer- 
ence to the merits: Held, That defendant in error was entitled to 
such affirmance. Id. 

3. Where plaintiff in error has been negligent in procuring service 
of citation in error, so that a term of this court has thereby been 
allowed to pass, the defendant in error may acknowledge service 
and bring the case up for affirmance at the next term. Wilson v. 
Adams, 5. 

4. The defendant in error may file the transcript at a term when 
the plaintiff in error has lost the right to do so. Jd. 

5. Judgment was rendered August 4, 1875, for plaintiffs. April 
25, 1876, defendants filed an error bond, which recited that petition 
for writ of error had been also filed. May 16, 1877, service of writ 
of error was made on the attorneys of plaintiffs, who were non-resi- 
deuts. September 1, 1877, the attorneys of the plaintiffs accepted 
service of writ of error. February 18, 1878, was fixed for the as- 
sigument to which the case belonged. February 20, 1878, certifi- 
cate was filed, showing these facts, by the defendants in error, with 
motion to affirm without regard to merits: Held, That the applica- 
tion to affirm should be granted, and ordered accordingly. Id. 


AGENT. 

EVIDENCE, 6. 

1. ‘That a secretary of a corporation received from the payee a 
check, drawn by the corporation in favor of its creditor, and col- 
lected the money and paid it out to the creditor of the payee of 
the check, does not constitute an indebtedness from the corpora- 
tion, or render it liable again to its former creditor, by anything 
done by its secretary about such fund not for the benetit of the cor- 
poration. Fast Line and Red River R. R. Co. v. Terry, 129. 

42 








AGREEMENT. 


FIXTURES, 5. 
JURISDICTION, 1. 


ALIMONY. 


JUDGMENT, 11. 


ALLOWANCE IN LIEU OF HOMESTEAD. 


1. Under the probate law of 1848, (Paschal’s Dig., art. 1305,) the 
widow and children are entitled to an allowance in lieu of property 
exempt from forced sale, when no such property exists and their 
right is not affected by their owning a separate estate which may 
be sufficient for their support. Mabry v. Ward, 404. 

2. Nor is such right affected by the failure of the probate judge 
to make the allowance at the time required. Jd. 

3. Such allowance takes precedence of all obligations of deceased, 
save vendor’s lien debt. Id. 

4, An allowance of $2,000 in lieu of a homestead and of $500 of 
other exempt property, to a widow and children of a decedent who 
resided in the city of Jefferson, Texas, held to be a proper and rea- 
sonable allowance. Id. 


AMENDMENT. 


JUDGMENT, 3. 


ANCIENT DOCUMENT. 


1. In most cases where an instrument would be admissible in evi- 
dence as an ancient deed without proof of its execution, the power 
under which it purports to have been executed, will be presumed. 
Johnson v. Timmons, 521. 

2. It seems that the presumption of the due execution of an ancient 
deed is one of law, and that proof of possession under it is not in- 
dispensable to its admission in evidence. Id. 

3. Facts held sufficient evidence of an ancient document. Jd. 


APPEAL. 





JURISDICTION, 2. 

PRACTICE, 10, 11. 

PRACTICE IN SUPREME CouRT, 13, 14, 15, 16. 

1. See case where appeal was dismissed for failure to comply with 
the rules prescribed for taking and perfecting appeals, failure to file 
assignment. of errors within the prescribed time, and failure to file 
briefs formed under the rules. Shanks vy. Carroll, 17. 

2. Where judgment in the District Court is for land and dam- 
ages, on appeal, the appeal bond must be in double the amount 
of the money judgment and of costs. Britt v. Lowry, 75. 

3. Judgment below was rendered fora tract of land and $2,600 
damages; appeal bond was for $1,000; the costs amounted to 
$141.38 ; a motion to dismiss for want of sufficient appeal bond was 
sustained. Jd. 














INDEX. 


APPEAL BOND. 


APPEAL, 2, 3. 
PRACTICE IN SUPREME CouRT, 11, 12, 13,14, 15,16, 


APPROVED CASES. 


CASES APPROVED. 


ASSIGNEE. 


PURCHASER, 4. 


ASSIGNMENT. 





FRAUDULENT CONVEYANCE. 


ATTORNEY. 


DAMAGES, 10. 

MEASURE OF DAMAGES, 3. 

NEw TRIAL, 1. 

Conversations, by parties proposing to buy lands, with an attor- 
ney, in which the attorney spoke of the existence of certain claims 
to the land, no payment being made or demanded for counsel: 
Held, That the communication so made by the attorney to said 
parties is not confidential. Titus v. Johnson, 225, 


AUDITOR. 


PARTNERSHIP, 3. 


BANKRUPT. 





PARTIES, 6. 


BILL OF REVIEW. 








“1. Under the probate act of 1870,a petition for review of acts 
done on the probate side of the District Court could be brought 
within two years from the date of the order, and on general demur- 
rer it was sufficient, as a description of the order sought to be re- 
vised, to set out the substance of such order. Ramirez vy. McClane, 
598. 

2. An order granting letters of administration was made October 
13, 1873; a petition for review was filed October 14, 1875, alleging 
that to obtain the original grant of letters it had been alleged falsely 
that the deceased had died within four years of such application: 
Held, That such petition was filed in time within two years, and 
set out sufficient grounds for review under the probate act of 1870, 
Id. 

3. The repeal of the act of 1870, and the passage of the probate 
act of 1876, under the Constitution of 1876, before the trial of such 
case, did not render the petition subject to general demurrer. Id. 

4. Such suit is maintainable under the probate act and the Con- 
stitution of 1876; the jurisdiction of the District Court being ample 
to afford such relief. Jd. 
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BILL OF REVIE W—continued. 
5. It is left undecided as to effect of a decree vacating an admin- 
istration upon claims established under such administration. Jd. 


INDEX. 










































BONA-FIDE PURCHASER. 

PURCHASER, 2. 

1. A bona-fide purchaser of a legal title is not affected by any 
latent equity founded on fraud, trust, or otherwise, of which he had 
not notice. Flanagan v. Oberthier, 379. 

2. A purchaser in good faith of land from a legatee, under a will 
duly adinitted to probate, is not affected by proceedings subsequently 
instituted and resulting in annulling the will as a forgery. - Sleele vy. 
Renn, 467. 

3. To the proceedings admitting the will to probate all are parties 
to the extent that they must take notice and are bound by it until 

’ set aside. Hence a holder under a forged will duly probated differs 
from a holder under a forged deed, and may hold unaffected by 
the subsequent attacks upon the validity of the will. Jd. 





BOUNDARY. 
EVIDENCE, 18, 19. 


BRIEFS. 

PRACTICE IN SUPREME COURT, 7, 8, 9, 10. 

1. The leading purpose in requiring the assignment of errors and 
copy of brief tg be filed in the time and manner prescribed in the 
rules, was to facilitate attorneys in representing their cases in the 
Supreme Court without appearing before it in person. (Sup. Ct., 
R. 40.) Shanks v. Carroll, 17. 

2. The brief, after a general and succinct statement of the nature 
and result of the suit as introductory, must exhibit, (1) in the shape 
of a separate proposition, each point embraced in each assignment 
of error taken ; (2) then, under each point thus presented as a prop- 
osition for the reversal of the judgment, there must be presented 
the substance of such proceedings contained in the record necessary 
for the court to know, in determining whether the judgment should 
be reversed, and (3) a citation of the authorities relied upon. Zd. 

3. In each proposition should be propounded or affirmed some 
matter or thing done or refused to be done in the court below, em- 
braced in the appropriate assignment of error, for which the judg- 
ment should be reversed, or sustained. Id. 

4. Rules as to briefs by the appellee or defendant in error dis- 
cussed and illustrated. Jd. 

5. See case where appeal was dismissed for failure to comply with 
the rules prescribed for taking and perfecting appeals, failure to 
file assignment of errors within the prescribed time, and failure te 
file briefs formed under the rules. Id. 


























BURDEN OF PROOF. 
PRACTICE, 8. 
VENDOR AND VENDEE, 1. 


CASES APPROVED. 

1. Lane v. Doak, 48 Tex., 227, approved. Mawthe v. Croztiery 
153. 

2. Texas and Pacific Railroad Co. v. Murphy, 46 Tex., 356, cited 
and approved. Houston and Great Northern R. R. Co. v. Parker, 331. 

3. Cravens v. Wilson, 48 ‘Tex., 340, discussed and approved. Flan- 
agan v. Pearson, 383. 

4. Flanagan v. Cushman, 48 Tex., 241, discussed and approved. 
Cushman vy. Flanagan, 389. 

5. Dunlap v. Wright, 11 Tex., 597, discussed and approved. Bure 
gess v. Millican, 397. 

6. Watkins v. Edwards, 23 Tex., 443, approved. Mullins y. Wim- 
berly, 457. 

7. Johnson v. Shaw, 41 Tex., 438, approved. Johnson v. Tim- 
mons, 521. 


CASES DISCUSSED. 
CASES APPROVED, 3, 4, 5. 
Brown v. Moore, 38 Tex., 645; Johnson v. Brown, 25 Tex. Supp. 
120; Johnson v. Norman, 43 Tex., 628. Titus v. Johnson, 225. 


CERTIFICATE. 

The certificate of the commissioner of the general land office, un- 
der Paschal’s Digest, art. 3806, is not admissible in evidence to prove 
the date on which field-notes of a particular survey were returned, 
or that they had not been withdrawn from the office. Buford v. 
Bostick, 371. 


CHARGE OF COURT. 


FACT CASES, 19. MEASURE OF DAMAGES, 2. 
FOREIGN JUDGMENT, 5. PRESUMPTIONS, 2 
FRAUD, 3. RAILWAY COMPANY, 12, 13. 


1. See instructions held not objectionable as charging upon the 
weight of evidence. Murchison v. Warren, 28. 

2. See instructions held defective, as failing to submit the issue 
whether a transfer of a stock of goods was fraudulent. Weaver v. 
Ashcroft, 417. 

3. One member of the firm assigned his interest in the partners 
ship stock; the stock was seized, by attachment against the party 
making the transfer, at suit of an individual creditor: Held, That 
it was error to submit as a controlling issue whether the assignment 
was made for preference of the partnership creditors. Id. 

4. Such transfer destroyed the right of preference by partnership 
creditors to so much of the firm assets as, in shape of notes and 
accounts of the firm, were taken by the retiring member in consid- 
eration of his assignment of interest in the partnership stock. Id. 
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CHARGE OF COURT—continued. 

5. Such charge was inconsistent with the followiug charge given: 
**That the party making the assignment might have done so in 
order to get his interest in the firm accounts to pay his individual 
debts.” Jd. 

6. Held erroneous to charge that *“‘fraud will not be presumed, 
but must be proved like any other fact, and the burden of such 
proof rests on the party who alleges such fraud,’’ without some fur- 
ther explanation as to the character of evidence by which fraud may 
be established. Id. 

7. It is the duty of the court to instruct the jury as to the law 
upon particular facts in evidence, and to give as law the presump- 
tions of law upon facts in evidence. Johnson y. Timmons, 521. 


CHURCH PROPERTY. 

1. After the act of 1845, (Paschal’s Dig., art. 483,) conveyances 
to trustees for the benefit of churches, which were not made in 
compliance with its terms, were not on that account necessarily 
ineffectual. Laird v. Bass, 412. 

2. Conveyances may be made to trustees for the benefit of 
churches, &c., not incorporated, and provide for a continuance by 
succession of the trust. Id. 


CITATION. 
The citation prescribed by statute must contain the names of all 
the parties. An omission of one of the plaintiffs in the citation is 
fatal on appeal. Heath v. Fraley, 209. 


CITY ORDINANCES. 

DAMAGES, 11, 12. 

POLICE REGULATIONS, 1. 

1. It is not beyond the authority of a city acting under the gen- 
eral charter law, to contract for the erection of a market-house with 
a person or corporation, conceding, in consideration of such build- 
ing and the use of a part of same, exclusive market privileges in 
such city, with rights to lease stalls, collect rents, and an exemption 
from city taxes for a term of twenty-one years. City of Palestine 
v. Barnes, 538. 

2. That an ordinance for the protection of the exclusive market 
privileges so granted may not be rigidly enforced, is not a violation 
of such contract authorizing its rescission. Id. 


‘COMMISSIONER OF LAND OFFICE. 
CERTIFICATE, 1. 


COMMUNITY PROPERTY. 
HOMESTEAD, 1, 2. 
1. Community property is liable to execution for the debts of the 
* wife contracted before marriage. Taylor v. Murphy, 291. 
2. Paschal’s Digest, arts. 4641, 4642, discussed and construed. Jd, 

























































CONSTITUTIONAL LAW. 
MECHANIC’S LIEN, 3. 
OFFICERS, 6. 
STATUTES CONSTRUED, 11. 

1. Section 23 of article 12 of the Constitution of 1869 provides: 
“Tt shall be the duty of the Legislature to provide by law, in all 
eases where a State or county debt is created, adequate means for 
payment of current interest, and two per cent. as a sinking-fund 
for the redemption of the principal; and all such laws shall be un- 
repealable until such principal and interest are fully paid:*? Held, 
Not to prohibit the issuance of bonds and a tax to pay interest 
thereon and the principal within ten years from their date, the pro- 
vision being designed to compel payment of all such bonded indebt- 
edness within fifty years; said bonds being authorized by a special 
act authorizing a county to fund its indebtedness. Bagby v. Bate- 
man, 446. 

2. Sections 5 and 6 of ‘* An act to authorize the county of Ma- 
rion to audit and fund the debt of said county,”’ (Special Laws, 13th 
Leg., p. 178,) authorizing the issuance of county bonds payable in 
ten years and to levy a tax to pay the principal and interest as they 
should become due: Held, Not in conflict with the Constitution. Jd, 

3. Section 17 of the bill of rights in the Constitution of 1876, pre- 
scribing that ** No person’s property shall be taken, damaged, or 
destroyed for or applied to pubhe use without adequate compensa- 
tion being made, unless by the consent of such person, and when 
taken, except for the use of the State, such compensation shall be 
first made or secured by a deposit of money,’’ does not apply to 
police regulations necessary to meet an impending danger. Keller 
v. Corpus Christi, 614. 


CONSTRUCTION. 

1. A partner sold his interest, which was one-half, in the business 
to his copartners for a given sum; providing further, that when the 
indebtedness of the firm was ascertained, if it did not amount to 
over $9,000, they were to execute to him their note for $1,500; or 
if the debts of said firm should amount to over $9,000, then the said 
note to be proportionately less, according to the increase in the 
amount of said indebtedness. It being ascertained that the indebt- 
edness was in excess of 89,000: Held, That the excess should reduce 
the amount of the note to be executed in the one-half amount of 
such excess. Murchison v. Warren, 27. 

2. It seems that the court would not so construe such judgment, 
with aid of averment and proof, where the transcript of the pro- 
ceedings shows no prayer for a personal judgment, and where the 
judgment clearly extended no further than to decree a foreclosure 
of a mortgage. Porcheler vy. Bronson, 555. 


CONSTRUCTION OF STATUTES. 
STATUTES CONSTRUED. 
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CONTINUANCE. 
PRACTICE, 5, 9. 


CONTRACT. 

Equity, 1, 2. 

RAILWAY COMPANY, 1, 2, 3, 4. 

1. A partner sold his interest, which was one-half, in the business 
to his copartners for a given sum; providing further, that when the 
indebtedness of the firm was ascertained, if it did not amount to 
over $9,000, they were to execute to him their note for $1,509; or if 
the debts of said firm should amount to over $9,000, then the said 
note to be proportionately less, according to the increase in the 
amount of said indebtedness. It being ascertained that the indebt- 
edness was in excess of $9,000: Held, That the excess should reduce 
the amount of the note to be executed in the one-half amount of 
such excess. Murchison v. Warren, 27. 

2. That an ordinance for the protection of the exclusive market 
privileges granted may not be rigidly enforced, is not a violation of 
the contract authorizing its rescission. City of Palestine v. Barnes, 
538. 


CONTRIBUTORY NEGLIGENCE. 
RAILWAY COMPANY, 17, 18. 


CONVEYANCE. 

DEED. 

1. A deed by one joint tenant, or tenant in common, to a distinct 
portion of the estate, by certain metes and bounds, is not void as to 
all parties and all interests, but only invalid as against the rights of 
co-tenants in obtaining an equal partition. As against the gran- 
tor, such deed is valid as an estoppel to the extent of his interest. \ 
March v. Huyter, 243. 

2. Asale by a devisee of an interest held under a will, and before 
its probate, passes the estate. A subsequent probate, by relation 
would give vitality to such conveyance, except as against an inno- 
cent purchaser from an heir. Id. 


COPIES. 
EVIDENCE, 9. 


CORPORATIONS. 
AGENT, 1. 

1. It is not beyond the authority of a city acting under the gen- 

eral charter law, to contract for the erection of a market-house with 

a person or corporation, conceding, in consideration of such build- 

ing and the use of a part of same, exclusive market privileges in 

such city, with rights to lease stalls, collect rents, and an exemption 
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CORPORATIONS—conunued. 
from city taxes for a term of twenty-one years. City of Palestine 
v. Barnes, 538. 

2. A purchase under execution sale of such market-house prop- 
erty, under a judgment rendered against the corporation owning it, 
would only take such right as was bound by the judgment, and 
would not extend to the rights of the city to the use of a room con- 
tracted for in the original contract for its erection, of which the 
city had possession. Jd. : 

3. A sale under execution of the market-house property of a city, 
will not carry with it the franchises held by the corporation own- 
ing it. Id, 

4. If the corporate franchises of a corporation can only be exer- 
cised on a particular lot in a city, then such lot would be an incident 
to the corporation, and could not be sold under execution. Id, 


COSTS. 

JUDGMENT, 12. 

In suits for damage, for assault and battery, or slander, in the 
District Court, where plaintiff recovers less than twenty dollars, he 
cannot recover costs. In such case judgment should be rendered 

‘against each party for his own costs. (Paschal’s Dig., art. 146Y.) 
Breen vy. Texas and Pacific R. R. Co., 43. 


COUNTY BONDS. 

1. Section 23 of article 12 of the Constitution of 1869 provides: 
®It shall be the duty of the Legislature to provide by law, in all 
cases where a State or county debt is created, adequate means for 
payment of current interest, and two per cent. asa sinking-fund 
for the redemption of the principal; and all such laws shall be un- 
repealable until such principal and interest are fully paid :”? Held, 
Not to prohibit the issuance of bonds and a tax to pay interest 
thereon and the principal within ten years from their date, the 
provision being designed to compel payment of all such bonded 
indebtedness within fifty years; said bonds being authorized by a 
special act authorizing a county to fund its indebtedness. Bagby 
v. Bateman, 446. 

2. Sections 5 aud. 6 of **An act to authorize the county of Marion 
to audit and fund the debt of said county,’’ (Special Laws, 13th 
Leg., p. 178,) authorizing the issuance of county bonds payable in 
ten years and to levy a tax to pay the principal and interest as they 
should become due: Held, Not in conflict with the Constitution. Id, 


COUNTY COURT. . 
A writ of mandamus against the County Court requiring that 
the tax roll be delivered to the tax collector, is abated by the going 
out of office of the members of the court, as against such retiring 
officers. Ruins vy. Simpson, 495. 

















666 


CQURT. 
DIstTRIcT CoURT. PRACTICE IN SUPREME 
JUSTICES’ COURT. COURT. 
PRACTICE IN DISTRICT PROBATE MATTERS. 
COURT. SUPREME COURT. 


COURT OF CLAIMS. 
LAND CERTIFICATE, 2. 


DAMAGES. : 
JUDGMENT, 1, 2. PRACTICE, 9. 
JURISDICTION, 3. RAILWAY CoMPANY, 5, 8, 13. 


MEASURE OF DAMAGES, 1, 2, 3, 4. 

1. An action lies for damages suffered by one party from a viola- 
tion of articles of partnership by other parties to the partnership; 
and such liability is not discharged by the fact that the violation was 
occasioned by a suit and the issuance of an injunction against the 
parties from whose failure the damages resulted. Hunt vy. Retl- 
ly, 99. ° 

2. Profits of the business are properly to be considered in estl- 
mating such damages. Id. 

3. See facts held insufficient to support a judgment for the amount 
rendered. Id. ; 

4. Where the verdict appears to be palpably and manifestly ex- 
cessive, it is the duty of the court in which the case is tried to set 
aside the verdict and send the case to another jury; and on it being 
made to appear, on appeal, that the court below erred in refusing 
to do so, the case will be reversed and remanded. Houston and 
Great Northern R. R. Co. v. Randall, 254, 

5. See facts such as to warrant courts in sustaining a verdict for 
$12,000 damages. Id. 

6. In a suit for damage against a sheriff for seizure under an 
attachment of goods, there being no evidence of ill-feeling or im- 
proper motive on part of the sheriff, it was error to allow exemplary 
damages. Weaver v. Ashcroft, 427. 

7. The measure of damage for illegal seizure and conversion of 
goods is the value thereof at time of the seizure, and eight per cen- 
tum interest per annum from its date. Id. 

8. Where there is no evidence tending to show that the acts com- 
plained of were done through malice, or wantonly, or with intent 
to harass, injure, or oppress the plaintiff, it is error to submit to 
the jury the question of punitory damages. Bradshaw y. Buchanan, 
492, 

9. See facts held not to authorize the submission to the jury of 
the question of punitory damages. Jd. 

10. In a suit on a policy upon the death of the assured, prior to 
the act of the Legislature ( Acts of 14th Leg., p. 200, sec. 9) allowing 
reasonable attorney’s fees for the prosecution of cases against insur- 
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DAMAGES—continued. 

ance companies, it was error to allow as part of damages attorney’s 
‘ fees to plaintiff. Life Insurance Co. v. Ray, 512. 

11. Where a city officer carries out an ordinance for the public 
benefit, no damage can be recovered against the city on account of 
his negligence or careless performance of the duty. Keller v. Corpus 
Christi, 614. : 

12. The destruction of property by a hook and ladder company 
(part of the fire department of a city) for the purpose of preventing 
the spread of a fire, is not an act for which a suit for damages would 
lie at common law against the city. Jd. 

13. When a charter (Acts of 1875, sec. 117, p. 145) authorizes the 
destruction of property to prevent spread of fire, &c., and provides 
a remedy by commissioners to be appointed to adjust the claims 
— the city, such claims ean only be asserted in the mode de- 

ned in the statute. Id, 





DECLARATIONS. 
EVIDENCE, 21. 


DECREE. 
JUDGMENT. 
SALE, 1, 


DEED. 

CONVEYANCE. PARTIES, 4. 

EVIDENCE, 3, 4, 5, 6. TRUSTS AND TRUSTEES, 3. 

LAND, 4. VENDOR AND VENDEE, 8, 9. 

NOTrIce, 1. 

1. A levy and sale having been made by a deputy sheriff, it was 
competent for such deputy to execute the deed to the purchaser, 
Davis v. Rankin, 279. 

2. Recitals in a deed are notice of the facts recited to all persons 
holding title under such deed. Robertson vy. Guerin, 317. 

3. If from the whole instrument the thing sold can be clearly and 
certainly identified, a misdescription in some parts of it will not 
invalidate a deed as a conveyance. Farris vy. Gilbert, 350. 

4. A levy and sale and sheriff*s deed for **one hundred and sixty 
acres of land, being a part of the homestead tract of James Bank- 
ston, excluding two hundred acres exempt by law,’’ is not void for 
uncertainty. ‘lhe court will not presume from the face of the deed 
that the land cannot be identified by the aid of extrinsic circum- 
stances. Wilson vy. Smith, 365. e 

5. The evidence showing that all of a survey of twelve hundred 
acres had been sold but three hundred and fifty or three hundred 
and sixty acres, on which defendant in execution had his home- 
stead; that defendant in execution pointed out the excess of the 

tract to be sold under execution,—was present at and assented to 
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DEED—continued. 
its sale, the purchaser entering upon the tract bought and remain- 
ing yntil the death of the defendant in execution; in a suit by the 
heirs of defendant in execution: Held— 
1. The land was sufficiently identified to pass by the sheriff’s 
sale, 
2. The acts of defendant in execution evidenced a waiver of 
any irregularity. 
3. It was error to render judgment against such purchaser 
for the land. Td. 


INDEX. 


DEED OF TRUST. 
TRUSTS AND TRUSTEES. 


DELAY. 

Judgment was rendered November 18, 1875, for plaintiff. March 
3, 1876, defendant filed petition and bond for writ of error. He died 
July 23, 1876. February 12, 1877, citation in error was issued and 
returned not executed. October 5, 1877, administration was opened 
on the estate. December 15, 1877, defendant in error indorsed on 
the petition in error his waiver of citation and acceptance of service 
in error. January 18, 1878, defendant in error notified the admin- 
istratrix of his acceptance of citation in error. February 11, 1878, 
defendant in error filed the transcript. No appearance was entered 
for plaintiff in error. . February 20, 1878, defendant in error filed 
motion for affirmance on the record without reference to the merits: 
Held, That defendant in error was entitled to such aflirmance. Ho- 
henthal v. Turnure, 1. 


DEPOSITIONS. 
EVIDENCE, 5. 


DESCENT. 
ESTATES OF DECEDENTS, 2, 


DESCRIPTION. 
DEED, 3, 4, 5. 
EVIDENCE, 18, 19. 
PLEADING, 5. 


DISTRICLT COURT. 
JURISDICTION, 1. 
VERDICT, 1. 


DIVORCE. 
EVIDENCE, 11. 
JUDGMENT, 5, 12. 


























INDEX. 669 


DOMESTIC RELATIONS. 
1. From the authorities, the following rules to determine when 
the relations of a family as contemplated by law exist, are deduced: 
1. It is one of social status, not of mere contract. 
2. Legal or moral obligation on the head to support the other 
members. 
.3. Corresponding state of dependence on the part of other 
members for their support. Poco v. Green, 483. 

2. The law contemplates that as the older members of the family 
grow up and marry, or move off and leave the paternal roof, the 
legal relation of a fainily as it had formerly existed, as to such mem- 
bers so leaving, ceases, and other relations and families are formed. 
Id. 

3. Under the probate law of 1870, a married daughter, with her 
children, residing with her mother, formed no constituent member 
of the family such as to entitle her and her children to the home- 
stead upon the death of her mother, Id. 


EMINENT DOMAIN. 
RAILWAY COMPANY, 6. 


EQUITY. 

1, While the vendor is entitled to the land sold on the failure of 
the vendee to comply with the contract of sale, it does not follow 
that he can oust the vendee without adjusting his equities under the 

= contract. McCarty v. Moorer, 287. 

2. Where, upon adjusting the value of rents as against valuable 
improvements made by a vendee, there is a balance due the vendee 
on rescission of the contract of sale, it is the duty of the court to pro- 
tect the vendee; and in the event that the vendor is insolvent, and 
the land not subject to forced sale when recovered, it was the duty 
of the court below to withhold a writ of possession until the plain- 
tiff should pay such sum, or deposit the same with the clerk, to be 
paid to the vendee. Id. 

3. In trespass to try title an outstanding equity cannot be pleaded 
in defense, unless the defendant is shown to be connected with it. 
Johnson v. Timmons, 521. 


ESTATES OF DECEDENTS. 


ABATEMENT, 2, 3. : JUDGMENT, 6, 8. 
ADMINISTRATION. PRACTICE, 10, 11. 
ADMINISTRATOR'S SALE. PROBATE MATTERS. 


HOMESTEAD, 2, 3, 4, 10, 11, 12, 13. SPECIAL GUARDIAN, 1. 

1. Where there is no administration on the estate of a deceased 
person, and but one debt against the estate, and the heirs of such 
deceased person, by an agreement amongst themselves, partition 
and distribute the estate without satisfying the debt, the party in 
whose favor such debt is due, and which is a lien upon land sold to 
the ancestor of such heirs, may sue for the debt and to foreclose the 
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ESTATES OF DECEDENTS—continued, 
lien, making the heirs defendants, without administration on the 
estate of their ancestor. Patterson v. Allen, 23. 

2. Under our statute, if the deceased spouse leave a child or chile 
dren they take by inheritance the community interest of the ancestor, 
subject to the community indebtedness. This applies to the home- 
stead, subject to the use of the same, as such, by the survivor. Wright 
v. Doherty, 34. 

3. In an action of trespass to try title by heirs of their mother 
against vendees holding under deeds from the father executed sub- 
sequent to the wife’s death, the defendant, under the plea of not 
guilty, may prove the equities, if any, against the plaintiffs by rea- 
son of their having received through their legal guardians the pro- 
ceeds of land received by the father after the death of the mother 
in exchange for the land the community interest in which was sued 
for. Id. 

4. The lawful act of a legally-appointed guardian, performed in 
the proper discharge of his duties, will conclude the ward. Id. 

5. But where such acts of a guardian, in disposing of lands ob- 
tained by the father in exchange for the lands sued for, are relied 
upon as an estoppel against the heirs, such sale must be shown to 
have been made and approved by order of the Probate Court. Jd. 

6. In a deed by a guardian, recitals of his official character are 
not evidence of his appointment as guardian. Id. 

7. Nor is parol evidence, that the maker of a deed acted as guard- | 
ian of the parties for whom he acted in making such deed, admissible 
to sustain such deed against the right of the minors, in the absence 
of evidence of a confirmation of such sale by the Probate Court. Jd, 


ESTOPPEL. 

CONVEYANCE, 1. HOMESTEAD, 7. 

FIXTURES, 6. ; TRESPASS TO TRY TITLE, 12. 

1. In an action of trespass to try title by heirs of their mother 
against vendees holding under deeds from the father executed sub- 
sequent* to the wife’s death, the defendant, under the plea of not 
guilty, may prove the equities, if any, against the plaintiffs by rea- 
son of their having received through their legal guardians the pro- 
ceeds of land received by the father after the death of the mother 
in exchange for the land the community interest in which was sued 
for. Wright v. Doherty, 34. — 

2. The lawful act of a legally-appointed guardian, performed in 
the proper discharge of his duties, will conclude the ward. Jd. 

3. But where such acts of a guardian, in disposing of lands ob- 
tained by the father in exchange for the lands sued for, are relied 
upon as an estoppel against the heirs, such sale must be shown to 
have been made and approved by order of the Probate Court. Jd. 

4, In a deed by a guardian, recitals of his official character are 
not evidence of his appointment as guardian. Id, 
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EVIDENCE. 
ACCORD AND SATISFAC- PAROL EVIDENCE. 
TION, 3. PROBATE MATTERS, 1, 2. 
ATTORNEY, 1. PROMISSORY NOTE, 1, 2. 
DEED, 2. RAILWAY COMPANY, 18. 
IMPROVEMENTS IN GOOD TRESPASS TO TRY gIITLE, 1, 9, 
FAITH, 1. 10, 12, 16, 18. 


1. Parol evidence, that the maker of a deed acted as guardian of 
the parties for whom he acted in making such deed, is not admissi- 
ble to sustain such deed against the right of the minors, in the 
absence of evidence of a confirmation of such sale by the Probate 
Court. Wright v. Doherty, 34. 

2. The authorities are abundant that the vendor’s lien exists for 
the purchase-money of land sold, unless expressly or impliedly 
waived, and the burden of proof is on the vendee and those claim- 
ing under him to show such waiver. Irvin v. Garner, 48. 

3. The acknowledgment by a grantor of a deed for record does 
not render it admissible in evidence, except under the statute, after 
filing and three days’ notice to opposite party. Wiggins v. Flei- 
shel, 57. 

4. A grantee in a deed cannot testify to the execution of such 
deed without accounting for the absence of subscribing witnesses 
thereto. Id. 

5. Depositions of a grantor in answer to questions assuming the 
existence of the deed, and without his having the deed before him 
and identifying it, are not admissible as proof of its execution. Id. 

6. The exclusion of an original deed, where a copy bas been ad- 
mitted and the party has had the benefit of the deed in evidence, is 
not an error for which a cause will be reversed. Id. 

7. It is sufficient evidence of a plea of accord and satisfaction to 
show that the plaintiff received the property agreed to be taken in 
payment of the debt to which it is pleaded. Overton v. Conner, 113. 

8. It is no reply to such evidence, in support of the plea of accord 
and satisfaction, to show that after the property had been received 
and accepted by the plaintiff in satisfaction of the claim sued on, it 
had again gone into the possession of the defendant under some 
other or subsequent contract with which defendant had not com- 
plied, and by reason thereof or in any other way plaintiff derived 
no benefit. Id. 

9. Where certified copies of recorded instruments have been ad- 
mitted over objections, the record must show that said copies were 
filed and three days’ notice given, (Paschal’s Dig., art. 3716.) In 
absence of evidence in the record that the statute was complied with, 
such admission will be held error. Riddle vy. Bickerstaff, 155. 

10. The object of articles 4710 and 5023 of Paschal’s Digest, re- 
quiring that judgments and decrees relating to lands be recorded, 
&e., is not to prohibit the introduction in evidence of a decree or 
judgment of the class designated, under all circumstances, until 





EVIDENCE—continued. 
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recorded, but only to apply the system of registration to such a 
judgment or decree, and to deny to a party the right to so intro- 
duce it in evidence unless he shows its registration, or facts which 
make it, as between the parties and under the general provisions of 
the regigration laws, admissible without registration. Thornton v. 
Murray, 161. 

11. A decree of divorce and adjudging the possession of the home- 
stead of the parties to the wife, said homestead being in another 
county, is admissible by the wife in defense in an injunction suit 
brought by a party in possession to enjoin a writ of possession 
under such decree, Id. 

12, Where plaintiff, in trespass to try title, in tracing title was 
compelled to show a judgment and his purchase of the land under it : 
Held, That without reference to the effect of the judgment as affect- 
ing the rights of parties to it otherwise than as a link in plaintiffs 
chain of title, the testimony was admissible. Hughes v. Driver, 175. 

13. Where one party introduces a judgment, or any part of a 
record, the other party may read the remaining part of the record 
in evidence, Id, 

14, Where a judgment of the District Court was read in evidence 
by defendant, and plaintiff read in evidence the citations in the case, 
which were defective: Held, That if offered for the purpose of and 
having the effect to annul the judgment by showing want of juris- 
diction, such introduction of the original citations would be error 
Id. — 

15. That a deed was obtained by undue influence on the grantor is 
not a reason for excluding it, if properly proven ; the facts destroy- 
ing its effect from fraud and undue infiuence are for the jury. 
March v. Huyter, 243. 

16. Testimony in defense, in a suit on a promissory note given 
for lands, showing fraudulent representations by the vendor, are 
admissible against a holder of such note with notice of such fraud. 
Robertson vy. Guerin, 317. 

17. The certificate of the commissioner of the general land office, 
under Paschal’s Digest, 3806, is not admissible in evidence to prove 
the date on which field-notes of a particular survey were returned, 
or that they had not been withdrawn from the office. Buford v. 
Bostick, 371. 

18. A survey called for as the beginning corner did not so appear 
on the county map or surveyor’s books: Held, That evidence that 
such survey was at the time known as called for, was admissible. Id. 

19. Field-notes called for **southeast corner of 4 survey in name 
of James Russell.’’ No such survey existed, but one in name of 
Ira Ruble was there instead: Held, Admissible to show that the 
Ruble survey was made for James Russell, and that the survey had 
been known as the Russell survey. Jd. 

20. It seems that a parol contract made upon bids, in writing, 
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EVIDENCE—continued. 





made in response to written notices, may be proven, although the 
written notice and bid be not produced. Laird v. Bass, 412. 

21. Held error to allow in evidence declarations of intent, made by 
a party in his own behalf and negativing fraud, made anterior to 
the transfer and in no way connected with the transaction. Weaver 
v. Ashcroft, 427. 

22. It seems that the presumption of the due execution of an an- 
cient deed is one of law, and that proof of possession under it is not 
indispensable to its admission in evidence. Johnson v. Timmons, 521. 

23. See facts where it was held error not to instruct upon the 
presumption of law, upon the recital of a power of attorney in an 
instrument in evidence and over thirty years of age. The jury 
should have been told that such recital wagqa presumption upon 
which they could act as to the existence of the power of attorney 
so recited. Jd. 

24. In most cases where an instrument would be admissible in 
evidence as an ancient deed without proof of its execution, the 
power under which it purports to have been executed, will be pre- 
sumed. Id. 

25. A receipt executed by the vendee acknowledging the receipt 
of a sum of money in full of sums by him laid out for payment of 
surveying fees, &c., which in the deed to the land formed the con- 
sideration of the sale, is not evidence, of itself, of a resale or rescis- 
sion of the contract of sale, but it is admissible with other testimony 
to sustain a parol resale or rescission. Ponce v. Mc Whorter, 562. 

26. In trespass to try title a patent to the plaintiff is evidence of 
title, unless the defendant shows a valid grant to some one else pre- 
vious to the date of the location and survey on which plaintiff’s 
patent was issued, or that defendant had the prior and superior 
equitable title to the land at the date of said patent. Miller vy. Brown- 
son, 583. 

27. Where a document has been duly recorded, its execution 
proved on the trial, and its execution not put in issue by the plead- 
ings, the existence of erasures and interlineations are not reasons 
requiring the exclusion of such instrument when offered in evidence, 
McCampbell v. Henderson, 602. ’ 

28. In an ‘action against heirs made party and defending by 
special guardian, the testimony of plaintiff should not be admitted 
touching any transaction with, or statement by, the original defend- 
ant. Id. 


EXECUTION. 








LEVY, l. 

LIEN, 2. 

PARTNERSHIP, 5. 

An alias execution should show on its face that it is an alias, 
Snow v. Nash, 216, 
43 









EXECUTION SALE. 


EXEMPLARY DAMAGES, 


PURCHASER, 6, 7. 


DAMAGES, 6, 8, 9. 
PUNITORY DAMAGES. 


FACT CASES. 





ABATEMENT, 3, 4. JUSTICES’ COURTS, 2. 

DAMAGES, 5. NEw TRIAL, 4. 

HOMESTEAD, 9. VENDOR AND VENDEE, 11. 

1. Facts held insufficient to sustain a verdict. Murchison v. Ware 
ren, 28. 


2. Facts held insufficient to show an unlawful use of violence to 
& passenger by a railroad conductor. Breen v. Texas and Pacific R. 
R. Co., 43. 

3. Facts held sufficient evidence of parol sale, estopping the owner 
of the freehold from asserting ownership as against such sale. Moo- 
dy v. Aiken, 66. 

4. Facts held insufficient to support a judgment for the amount 
rendered. Hunt v. Manning, 99. 

5. Facts held evidence of fraud in a sale by a debtor to a creditor, 
as in fraud of other creditors. Edmundson v. Silliman, 106. 

6. Facts held sufficient to charge a purchaser with notice of fraud- 
ulent intent in a debtor selling his stock. Id. 

7. Facts held to evidence a sale to defraud, delay, and hinder 
creditors in the collection of their debts. Jd. 

8. Facts held to be a payment. Hast Line and Red River R. R. 
Co. v. Terry, 129. 

9. Facts discussed as applying to the statute of limitations, and 
not constituting a defense. Riddle v. Bickerstaff, 155. 

10. Facts held insufficient to evidence an abandonment of a pre- 
emption in favor of a subsequent preémption claimant with full 
knowledge of the older claim. Thornton v. Murray, 161. 

11. Facts declared to be a defense, but not sufficient when set up 
in arrest of judgment. Heath v. Fraley, 209. 

12. Matterg held insufficient to set aside 2 judgment by default. 
Id. 

13. Facts held insufficient evidence of a fraudulent sale of land. 
Snow v. Nash, 216. 

14. Facts on which the court refuse to set aside a judgment sus- 
taining a conveyance attacked for fraud. Flanagan vy. Oberthier, 
379. 

15. Facts where it was held error to refuse claimants to land, not 
parties, to contest the regularity and validity of a sherifi’s sale. 
Flanagan v. Pearson, 383. 

16. Facts in which a charge submitting to the jury whether the 
transfer was a justifiable preference of a certain class of creditors of 
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FACT CASES—continued. 
the party making the transfer was held erroneous. Weavery. Ash- 
croft, 427. 

17. Facts held notice under rule given in Edwards v. Watkins, 23 
Tex., 443. Mullins v. Wimberly, 457. 

18. Facts where it was evident that a mistake was made in the 
description of land which was tendered as security for a loan, the 
mortgage being, by mistake, upon lands not tendered as security. 
Id. 

19. Facts held not to authorize the submission to the jury of the 
question of punitory damages. Bradshaw v. Buchanan, 492. 

20. Facts held sufficient evidence of an ancient document. John- 
son v. Timmons, 521. 

21. Facts where it was held error not to instruct upon the pre- 
sumption of law, upon the recital of a power of attorney in an in- 
strument in evidence and over thirty years of age. The jury should 
have been told that such recital was a presumption upon which they 
could act as to the existence of the power of attorney so recited. Jd, 

22. Facts held insufficient to support the presumption of a grant. 
Miller vy. Brownson, 584. 

23. Facts held to negative good faith under a suggestion of posses- 
sion in good faith and valuable improvements. Id. 


FAMILY. 
1. From the authorities, the following rules to determine when the 
relations of a family as contemplated by law exist, are deduced : 
1. It is one of social status, not of mere contract. 
2. Legal or moral obligation on the head to support the other 
members. 
3. Corresponding state of dependence on the part of other 
members for their support. Roco v. Green, 483. 

2. The law contemplates that as the older members of the family 
grow up and marry, or move off and leave the paternal roof, the 
legal relation of a family as it had formerly existed, as to such mem- 
bers so leaving, ceases, and other relations and families are formed. 
Id. 

3. Under the probate law of 1870, a married daughter, with her 
children, residing with her mother, formed no constituent member 
of the family such as to entitle her and ber children to the home- 
stead upon the death of her mother, Id. 


FIXTURES. 

1. Later authorities make the true test of a removable fixture to 
depend not so much on the mere fact of a connection with the re- 
alty as upon constructive annexation, the intention of the party in 
making the same, and the relation which the article bears to the 
freehold. Moody v. Aiken, 65. 

2. When the article annexed is an accessory necessary to the 
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FIXTURES—continued. 


enjoyment of the freehold, and was erected for the benefit of the 
inheritance and as an addition thereto, it becomes a fixture, which 
partakes so much of the realty that its ownership rests with the fee 
and is not subject to removal, except by consent. Jd. 

3. But when erected for a temporary purpose, and with the agree- 
ment or intention that it shall not be a permanent anuexation to the 
freehold, as for purposes of trade, it becomes a fixture removable 
against the will of the owner of the freehold, if effected at the proper 
time. Jd. 

4, It seems that a banker’s safe, even if inclosed within a vault 
the walls of which would have to be partially taken down to effect 

its removal, is a removable fixture. Id. , 
' §, An agreement, on consideration, for sale of such safe is not 
within the statute of frauds. Id. 

6. Facts held sufficient evidence of parol sale, estopping the own- 
er of the freehold from asserting ownership as against such sale. 
Id. 

7. Suit may be brought for such fixture, without previous demand 
and tender of expenses of such removal, where the defendant ob- 
tained possession without consent of the owner, and held it without 
lawful riglit, claiming to be the owner himself. Id. 


FORECLOSURE. 


PARTIES, 3. 

TRESPASS TO TRY TITLE, 12. 

1. Proceedings in the District Court to enforce a vendor's lien, 
began on the day such sheriff’s deed was placed on record, and not 
making the purchaser a party defendant, do not conclude the rights 
of such purchaser, and, as to his title, are void. Davis v. Rankin, 
279. 

2. The holder of one of several purchase-money notes takes no 
advantage, by foreclosure of the vendor’s lien, as against the right 
of the holder of the other notes for foreclosure pro rata agaiust the 
land. Robertson v. Guerin, 317. 

3. A foreign judgment for foreclosing a mortgage will be con- 
strued to extend no further, unless it be shown by averment and 
proof that such judgment when rendered had additional effect. 
Porcheler v. Bronson, 555. 


FOREIGN JUDGMENT. 





1. In the absence of an averment in the petition on a foreign 
judgment, of a law, custom, or procedure in the court where the 
judgment was rendered requiring a different construction, such 
judgment will be construed to have the same legal effect as if it 
had been rendered in our own courts. Porcheler vy. Bronson, 555. 

2. It is the duty of the court to construe a foreign judgment when 
sued on, and not for the jury, upon evidence. Id. 
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FOREIGN JUDGMENT—continued. 


3. A foreign judgment for foreclosing a mortgage will be cone 
strued to extend no further, unless it be shown by averment and 
proof that such judgment when rendered had additional effeet. Id. 

4. It seems that the court would not so construe such judgment, 
with aid of averment and proof, where the transcript of the proeced- 
ings shows no prayer for a personal judgment, and where the judge 
ment clearly extended no further than to decree a foreclosure ofa 
mortgage. Id. 


FORFEITURE. 
PRESCRIPTION, 1. 
¢ 
FORGERY. 
BONA-FIDE PURCHASER, 2, 3. 
WILL, 1, 5, 8, 9. 
FRANCHISE. 

1. A sale under execution of the market-house property of a city, 
will not carry with it the franchises held by the corporation owning 
it. City of Palestine v. Barnes, 538. 

2. If the corporate franchises of a corporation can only be exere 
cised on a particular lot in a city, then such lot would be an incident 
to the corporation, and could not be sold under execution. Jd, 

FRAUD. 

BONA-FIDE PURCHASER, 1. LIMITATION, 3, 4, 5, 6. 

CHARGE OF COURT, 2. PARTIES, 6, 7. 

EVIDENCE, 15, 16. PRACTICE IN SUPREME COURT, 

Fact CASES, 5, 6, 7, 13, 14. 19, 20. 





FRAUDULENT CONVEYANCE. WILL, 1, 2, 3, 4, 5. 

HOMESTEAD, .6. 

1. Held erroneous to charge that ‘*fraud will not be presumed, 
but must be proved like any other fact, and the burden of such 
proof rests on the party who alleges such frand,’? without some 
further explanation as te the character of evidence by which fraud 
may be established. Weaver v. Ashcroft, 427. 

2. Fraud in law is defined to be such acts or contracts as, although 
not originating in any actual evil design or contrivance to perpetrate 
a positive fraud upon other persons, are yet, by their tendency to 
deccive or mislead other persons, or to violate private or public con- 
fidence, or to impair or injure the public interests, deemed equally 
reprehensible with positive fraud, and therefore are prohibited by 
law as within the same reason as acts done malo animo. Peiser v. 
Peticolas, 638. 

3. Where well-defined legal fraud is shown upon the face of an 
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FRAUD—continued. 
instrument itself without resort to intrinsic testimony, it is the duty 
of the court to construe and declare its legal effect. Id. 

4, The retention of possession of a stock of goods by a mortgagor, 
though the instrument be recorded with power in him to sell the 
same in the usual course of trade without applying the proceeds to 
the mortgage debt, but to substitute other goods, is fraudulent in 
law, without regard to the good faith of the transaction. Id. 

5. Such mortgages, although recorded, are void, except as bee 
tween parties, and will be so declared where the defect is manifest 
on the face of the instrument or ascertained by verdict of a jury 
upon testimony. Id. 


FRAUDULENT CONVEYANCE. 

FRAUD. 

1. See instructions held defective, as failing to submit the issue 
whether a transfer of a stock of goods was fraudulent. Weaver v. 
Ashcroft, 427. 

2. See facts in which a charge submitting to the jury whether 
the transfer was a justifiable preference of a certain class of creditors 
of the party making the transfer was held erroneous, Id. 

3. One member of the firm assigned his interest in the partnership 
stock; the stock was seized, by attachment against the party making 
the transfer, at suit of an individual creditor: Held, That it was 
error to submit as a controlling issue whether the assignment was 
made for preference of the partnership creditors. Jd. 

4. Such transfer destroyed the right of preference by partner- 
ship creditors to so much of the firm assets as, in shape of notes and 
accounts of the firm, were taken by the retiring member in consid- 
eration of his ussigument of interest in the partnership stock. Id. 

5. Such charge was inconsistent with the following charge given: 
“That the party making the assignment might have done so in 
order to get his interest in the firm accounts to pay his individual 
debts.”” Id. 

6. Held erroneous to charge that ‘fraud will not be presumed, 
but must be proved like any other fact, and the burden of such 
proof rests on the party who alleges such fraud,’’ without some fur- 
ther explanation as to the character of evidence by which fraud may 
be established. Jd. 


GARNISHMENT. 
PRACTICE, 8. 





GRANT. 
1. Possession by one having no title or claim to the land will 
not aid in the presumption of a grant to some one else. It tends to 
negative such grant. Miller vy. Brownson, 583. 
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GRANT—continued. 
2. See facts held insufficient to support the presumption of a 
grant. Id. . 
3. Possession of public land as a mere squatter, will afford ne 
basis to presume a grant. Id. 


GRANTOR AND GRANTEE. 
PRACTICE,! 3, 4. 


GUARANTOR. 
PROMISSORY NOTE, 2. 


GUARDIAN AND WARD. 

JURISDICTION, 3. 

1, The lawful act of a legally-appointed guardian, performed in 
the proper discharge of his duties, will conclude the ward. Wright 
v. Doherty, 34. 

2. But where such acts of a guardian, in disposing of lands ob- 
tained by the father in exchange for the lands sued for, are relied 
upon as an estoppel against the heirs, such sale must be shown to 
have been made and approved by order of the Probate Court. Id, 

3. In a deed by a guardian, recitals of his official character are 
not evidence of his appointment as guardian. Id. 

4. Nor is parol evidence, that the maker of a deed acted as guard- 
ian of the parties for whom he acted in making such deed, admige 
sible to sustain such deed against the right of the minors, in the 
absence of evidence of a confirmation of such sale by the Probate 
Court. Id. 


HEIRS. 
HOMESTEAD, 1. 
TRESPASS TO TRY TITLE, 1. 
WILL, 1, 2. 


HOMESTEAD. 
DEED, 4, 5. 
EVIDENCE, 11. 
JUDGMENT, 5. 
1. Under our statute, if the deceased spouse leave a child or chil- 

dren they take by inheritance the community interest of the ances- 
tor, subject to the community indebtedness. This applies to the 
homestead, subject to the use of the same, as such, by the survivor, 
Wright v. Doherty, 34. 

2. The sale of a community homestead of an insolvent estate after 
the death of the husband, and after the wifé had filed the bond, 
inventory, and appraisement required by the probate act of 1870, 
(Paschal’s Dig., arts. 5494, 5497,) made under a deed of trust, with 

power of sale, executed by the husband and wife, does not vest title 

as against the homestead right of the widow. Black y. Rockmore, 88, 
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3. A credit made on the note secured by such trust deed by such 
sale should be cancelled. The failure of title under the sale gave 
the right to judgment for the original indebtedness in favor of the 
holder of the note. Id. 

4. 'To the extent that a debt secured by such deed of trust was for 
the purchase- money, it can be enforced against the land, unless 
otherwise waived than would result from the execution of the deed 
of trust. Id. 

5. Articles 4710 and 5023 of Paschal’s Digest, construed. Thorn- 
ton v. Murray, 161. 

6. The mere declarations of the husband, or of third persons, 
though ever so fraudulent, if false do not prevent the assertion of 
the homestead exemption by the husband and wife. Thomas v. 
Williams, 269. 

7. Neither the declarations of the wife, nor her written recogni- 
tion or ratification of previous deeds by her husband not in conform- 
ity with the statutes regulating conveyances by married women, but 
which are not shown to have misled the parties claiming under the 
deeds from the husband to their injury, will estop the wife from 
asserting her homestead rights. Jd. 

8. The removal from a homestead to a village, for the purpose of 
educating the children of the family, and the contracting for a new 
homestead, will not necessarily evidence an abandonment of the 
homestead. Id. - 

9. See facts held insufficient to establish an abandonment of a 
homestead. Id. 

10. Under the probate law of 1848, (Paschal’s Dig., art. 1305.) the 
widow and children are entitled to an allowance in lieu of property 
exempt from forced sale, when no such property exists and their 
right is not affected by their owning a separate estate which may be 
sufficient for their support. Mabry v. Ward, 404. 

11. Nor is such right affected by the failure of the probate judge 
to make the allowance at the time required. Id. 

12. Such allowance takes precedence of all obligations of deceased, 
save vendor’s lien debt. Id. 

13. An allowance of $2,000 in lieu of a homestead and of $500 of 
other exempt property, to a widow and children of a decedent who 
resided in the city of Jefferson, Texas, held to be a proper and rea- 
sonable allowance. Id. 

14. From the authorities, the following rules to determine when 
the relations of a family as contemplated by law exist, are deduced: 

1. It is one of social status, not of mere contract. 

2. Legal or moral obligation on the head to support the other 
‘members, 

3. Corresponding state of dependence on the part of other 

members for their support. Roco v. Green, 483. 

15. The law contemplates that as the older members of the fam- 
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HOMESTEAD—continued. 
ily grow up and marry, or move off and leave the paternal roof, the 
legal relation of a family as it had formerly existed, as to such meme 
bers so leaving, ceases, and other relations and families are formed, 
Id. 

16. Under the probate law of, 1870, a married daughter, with her 
children, residing with her mother, formed no constituent member 
of the family such as to entitle her and her children to the home- 
stead upon the death of her mother. Jd. 

17, An instrument executed by the husband and designed to cre- 
ate an express lien for money advanced for the purchase of materials 
used in the construction of the homestead, of date August 30, 1872, 
is, after the death of the husband, of no effect as against the widow 
and children of the maker as a lien upon the homestead. Gaylord 
v. Loughridge, 573. 

18. The mechanic’s lien law (Paschal’s Dig., art. 7112) does not 
protect a loan of money made and used for the purchase of material 
used. It protects any person furnishing material entering into the 
construction of the house. Id. 


HUSBAND AND WIFE. 
COMMUNITY PROPERTY. 
HcMESTEAD. 


IDEM SONANS. 
SHERIFF’S RETURN, 1. 


IMPROVEMENTS IN GOOD FAITH. 

TRESPASS TO TRY TITLE, 16, 17. 

Where defendant evidently knew of the existence of the title 
under which plaintiff recovered, before taking possession, and such 
title was evidently good, it is not error to refuse the value of im- 
provements. Farris v. Gilbert, 350. 


INFANTS. 

In a suit by an infant by next friend, or otherwise than by reg- 
ular guardian, if objection be made, a special guardian must be ap- 
pointed, who must take the oath and give the prescribed bond; ‘and 
for want of such appointment a judgment will be reversed. Life 
Insurance Co. v. Ray, 511. 


INJUNCTION. 

LIEN, 2. 

PLEADING, 9. 

To warrant an injunction, pending a petition for rehearing of 
a judgment of a court having jurisdiction of the parties and of the 
subject-matter, in addition to fraud, accident, or mistake, the ap- 
plicant must show merits in his ease. Overton v. Blum, 417. 
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INSURANCE COMPANIES. 





1. Payment of a premium on a life insurance policy by a draft 
received by the agent of the insurance company, and which draft 
was paid, was a valid payment, although the rules of the insurance 
company forbade agents taking drafts in payments. Life Insurance 
Co. v. Ray, 511. 

2. In asuit on a policy upon the death of the assured, prior to the 
act of the Legislature (Acts of 14th Leg., p. 200, sec. 9) allowing rea- 
sonable attorney’s fees for the prosecution of cases against insure 
ance companies, it was error to allow as part of damages attorney’s 
fees to plaintiff. Jd. 

3. “* The several insurance companies, and those incorporated out 
of this State, in all cases where a loss occurs, and when they refuse 
to pay within the time specified in the policy, shall be liable to pay 
the holder of said policy, in addition to the loss, not more than 
twelve per cent. on the liability of said company for said loss; also 
all reasonable attorney’s fees for the prosecution of the case against 
said company:” (Act of 14th Leg., p. 200.) Held, To apply to 
future losses. Id. 

4. Suggested that said act, applied to policies existing at the pase 
sage of the act, and even to future losses, would be violative of the 
obligation of the contract, and of the prohibition in the State Con- 
stitution against retrospective laws. Id. 

5. An insurance policy payable to the widow of the assured, half 
for herself and half for use of her children, construed to be collecti- 
ble at suit of widow. The children are not necessary parties. Id. 


JUDGMENT. 
DEED, 5. LIEN, 1, 2. 
Equity, 1, 2. PLEADING, 9. 
EVIDENCE, 10, 11, 12, 13,14. PRACTICE IN DisTRICT CoURT, 
Fact CASES, 4, 11, 12, 14. 2, 18. 
FOREIGN JUDGMENT. PROBATE MATTERS, 3, 4. 
HOMESTEAD, 3. STATUTES CONSTRUED, 7. 
JURISDICTION, 4. TRESPASS TO TRY TITLE, 12. 
JUSTICES’ COURTS, 2. . 


1. In suits for damage, for assault and battery, or slander, in the 
District Court, where plaintiff recovers less than twenty dollars, 
he cannot recover costs. In such case judgment should be rendered 
against each party for his own costs. (Paschal’s Dig., art. 1467.) 
Breen v. Texas and Pacific R. R. Co., 43. 

2. The plea of tender does not apply to suit for unliquidated 
damages ; and where a verdict and judgment were in such suit 
rendered for only the sum tendered, it was error to render judgment 
for costs against plaintiff. . Id. 

3. An application to correct a miscalculation of interest in a judg- 
ment may be acted upon, on service of reasonable notice. Notice 
of four days held reasonable notice. Coffee v. Black, 117. 
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JUDGMENT—continued. 

4, A judgment by default recited that the clerk was ordered to 
assess the damages, &c., on a promissory note. On error, the ab- 
sence from the record of such promissory note raises no inference 
that the note was not in court when the damages were assessed by 
the clerk and when the judgment final by default was rendered, 
Townsend v. Ratcliff, 148. 

5. A decree adjudging a homestead to one of the parties to a 
divorce suit is a finality, and one claiming against the interest of 
both parties to the divorce suit cannot open up the divorce proceed- 
ings in his own defense against rights of the parties asserted by the 
successful party in the divorce suit. Thornton v. Murray, 161. 

6. In a suit by an administrator ou a sale note and to enforce 
the vendor’s lien against land sold by him as administrator, a de- 

j cree was rendered by consent annulling the sale: Held, That such 
decree was not void by reason of it not having been authorized 
or approved by the Probate Court having jurisdiction of the estate, 
Titus vy. Johnson, 224. 

7. The admission, over objection, of testimony immaterial and 
not calculated to mislead the jury, is not ground for reversal. Id, 

8. Where a debtor sells lands which are subject to a judgment 
lien, or where they are sold under a junior judgment and the pur- 
chaser takes and retains possession, and in this state of the title the 
debtor dies, the title or right of possession of the purchaser is not 
affected by proceedings had in the Probate Court for the enforce- 
ment of the judgment lien against the estate of the debtor, to which 
the purchaser was not a party. Poland vy. Davenport, 276. 

9. Suit was brought by minors by next friend. The party named 
as next friend was dead at the institution of the suit. By amend- 
ment, another party to the suit was named as next friend. The 
party so named took a nonsuit, and at a subsequent term was ale 
lowed to intervene. Neither in the nonsuit nor intervention was 
avy action taken or attempted in behalf of the minors. Judgment 
was rendered for the minors: Held, Irregular and a ground for 
reversal. Bond v. Dillard, 302. 

10. In a suit to enforce the vendor’s lien against the vendee and 
a subsequent purchaser, it is error to render judgment against such 
subsequent purchaser for any deficit after the sale of the land, 
Rawles v. Perkey, 311. 

11. The record not showing that a divorce was decreed for adul- 
tery, and against the wife, the allowance in the decree for unpaid 
alimony tp the wife will not be revised. Withee v. Withee, 327. 

12. In suits for divorce, the question of costs is left much to the 
discretion of the court. (Paschal’s Dig., art. 3455.) Id. 

13. In cases of conflicting testimony, the judgment of the court 
has the same conclusive effect as the verdict of the. jury upon such 
testimony. Mathis v. Oberthier, 329. 

14. In the absence of an averment in the petition on a foreign 
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judgment, of a law, custom, or procedure in the court where the 
judgment was rendered requiring a different construction, such 
judgment will be construed to have the same legal effect as if it 
had been rendered in our own courts. Porcheler v. Bronson, 555, 

15. It is the duty of the court to construe a foreign judgment 
when sued on, and not for the jury, upon evidence. Jd. 

16. A foreign judgment for foreclosing a mortgage will be con- 
strued to extend no further, unless it be shown by averment aud 
proof that such judgment when rendered had additional effect. Id. 

17. It seems that the court would not so construe such judgment, 
with aid of averment and proof, where the transcript of the proceed- 
ings shows no prayer for a personal judgment, and where the judg- 
ment clearly extended no further than to decree a foreclosure of a 
mortgage. Id. 


JUDGMENT LIEN. 
LIEN. 


JUDICIAL ACT. 
1. By section 20 of article 5 of the Constitution of 1869, the 
justices of the peace of the county constituted a court having 
the same jurisdiction formerly exercised by the Commissioners’ 
and Police Courts, which constituted the County Court for county 
business ; and by section 9 the district clerk was ex-officio clerk of 
the Police or County Court. By act of 13th Legislature, section 32, 
page 147, this County Court had the jurisdiction both to require of 
the sheriff as collector a new bond, and also to approve it. Rains v. 
Simpson, 495. 
2. The approval of a sheriff’s bond is a judicial act. Jd. 
3. The members of the County Court, as constituted under the 
Constitution of 1869, were not liable personally in a civil action, at 
| ° suit of the sheriff, for having wrongfully and maliciously rejected 
his official bond. Id. 


INDEX. 




















































JUDICIAL DISCRETION. 
JUDGMENT, 12. 


JURISDICTION. 

EVIDENCE, 14. 

PRACTICE, 11, 12. 

1. Where howe | is no administration on the estate of a duinteat 
person, and but one debt against the estate, and the heirs of such 
deceased’ person, by an agreement amongst themselves, partition 
and distribute the estate without satisfying the debt, the party in 
whose favor such debt is due, and which is a lien upon land sold to 
the ancestor of such heirs, may sue for the debt and to foreclose the 
lien, making the heirs defendants, without administration on the 
estate of their ancestor. Patterson v. Allen, 23. 
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JURISDICTION—continued. 


2. Suit was originally brought in the District Court on a promis- 
sory note for less than $500. After the adoption of the Constitution 
of 1876, the amount being below the jurisdiction of the County 
Court, the case was transferred by the District Court to the proper 
Justice’s Court. After trial and judgment an appeal was taken by 
the defendant to the County Court; the case appeared in the Dis- 
trict Court without any order transferring it from the County Court, 
and judgment was rendered for plaintiff: Hel2, That no jurisdiction 
was shown in the District Court. Mawthe vy. Crozier, 153. 

3. Suit on a guardian’s bond, where damages claimed exceeded 
$500, held to have been properly retained in the District Court after 
act of August 18, 1876, providing for removal, &c., of ‘* proceedings 
in guardianship,”’ &c., to the District Court. (Acts 15th Leg., p. 
173.) Bond y. Dillard, 302. 

4. When a judgment has been obtained by fraud, accident, or 
mistake, and without any want of diligence on the part of the party 
against whom it was rendered, the District Court, in the exercise 
of its equity powers, may grant relief by reéxamining the case on 
its merits, and granting such relief as equity and justice may de- 
mand. Overton v. Blum, 417. 


JURY LAW. 


Under the new jury law, (Session Laws, Acts of 1876, p. 171,) 
in cases filed before its passage, a jury must be demanded before 
the jury for the term has been discharged. It was not error to 
refuse to impanel a new jury after all juries for the term had been 
discharged, and no demand had been made for a jury prior to such 
discharge. Cushman vy. Flanagan, 389. 


JUSTICES’ COURTS. 


1. Much liberality is extended to uphold proceedings in courts 
held by justices of the peace. Davis v. Rankin, 279. 

2. See a judgment and execution from proceedings in a Justice’s 
Court held valid and sufficient to pass title to land.sold under them. 
Id. 


JUSTICES OF THE PEACE. 


TAX ROLL, 1, 2. 


LAND. 








LACHES. 
LIMITATION, 5, 
Equity, 1, 2. LIEN, 1. 
EVIDENCE. ' PROBATE MATTERS, 1, 
FORECLOSURE, 2. TRESPASS TO TRY TITLE. 
HOMESTEAD. VENDOR AND VENDEE. 


IMPROVEMENTS IN GooD FAITH, 
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LAND—continued. 


InvEx. 


1. The authorities are abundant that the vendor’s lien exists for 
the purchase-money of land sold, unless expressly or impliedly 
waived, and the burden of proof is on the vendee and those claim- 
ing under him to show such waiver. Irvin v. Garner, 48. 

2. The issuance of patent to the heirs of the original grantee of a 
certificate, the grantee having parted with all interest therein, con- 
fers but the bare naked legal title, which cannot be asserted by . 
such heirs or their vendee with notice against parties holding by 
purchase of the certificate. Keyes v. Houston and Great Northern 
R. R. Co., 169. 

3. Paschal’s Digest, art. 1327, providing that the deed of the ad- 
ministrator, made upon the confirmation of such sale, shall vest in 
the purchaser the right or title of the testator or intestate, does not 
define the estate thereby conveyed. Such enactment becomes nec- 
essary from the provision of the probate law vesting the estate in 
the heirs. Burgess v. Millican, 397. 

4, Facts where it was evident that a mistake was made in the 
description of land which was tendered as security for a loan, the 
mortgage being, by mistake, upon lands not tendered as security. 
Mullins v. Wimberly, 457. 


LAND CERTIFICATE. 


LAND, 2. 

PATENT, 1. 

PROBATE MATTERS, 1. 

1. A sale of a part of a land certificate (as a half interest) gives 
the vendee the right to locate such interest for himself, under the 
law allowing two surveys to be made upon a certificate. Farris v. 
Gilbert, 350. 

2. The Court of Claims had no jurisdiction over recommended 
certificates of the first and second class, nor had it power to vali- 
date certificates of those classes not recommended or established by 
suit. Miller v. Brownson, 583. 

3. Parol evidence offered to show the testimony before the travel- 
ling board of land commissioners, and that the board had deter- 
mined to recommend a certificate as genuine, was properly excluded 
on the grounds that (1) no predicate was made authorizing such 
testimony as to the action of the board, and (2) the testimony was 
insufficient. Id. 

4. The authority to patent upon first-class headright claims is 
based upon the report of the travelling board that the certificate is 
genuine, or if adverse, upon the certificate being established as gen- 
uine by suit. Any other evidence is insufficient authority. Id. 


LATENT EQUITY. 


BONA-FIDE PURCHASER, l. 
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LEVY. 
DEED, 1, 4, 5. 
Partnership goods may be levied on to satisfy the individial 
debts of a member of the firm, to the extent of such member’s 
interest. Weaver v. Ashcroft, 427. 


LIEN. 
FORECLOSURE, 2. PRACTICE IN SUPREME CouRT, 18, 23. 
HOMESTEAD, 17, 18. PURCHASER, 3, 5. 
JUDGMENT, 8. SEQUESTRATION, 1. 
JURISDICTION, 1. STATUTES CONSTRUED, 7. 





MECHANIC’s LIEN. VENDOR AND VENDEE, 1, 2, 3, 6. 

1, Judgment was rendered June, 1867; execution thereon issued 
April, 1869: Held, That the judgment lien was lost, execution not 
having been issued within one year from date of the judgment, 
Snow v. Nash, 216. 

2. The defendant in an execution issued upon a dormant judge 
ment sued out an injunction against the execution, and, by decree, 
the execution was perpetually enjoined: Held, That thereby a levy 
of said execution became ineffectual, so far as to attach a lien upon 
the property so levied on. Id. 

3. The several purchase-money notes for the same tract of land, 
and in the hands of different parties, have equal rights to satisfac- 
tion out of the land. Robertson v. Guerin, 317. 


LIMITATION. . 
BILL OF REVIEW, 2. VENDOR AND VENDEE, 8. 
TRUSTS AND TRUSTEES, 1. WILL, 1, 2, 3. 


1. Under section 14 of article 12 of the Constitution of 1869, 
minors had the right to sue for lands within seven years after the 
removal of the disability of minority. Riddle v. Bickerstaff, 155. 

2. Where a mortgage for the payment of the purchase-money for 
land is executed simultaneously with the deed by which it is con- 
veyed, the vendor has, until the purchase-money is paid or the 
mortgage foreclosed, the superior right. If the vendor go into pos- 
session after the vendee has made default, he cannot be turned out 
by an action of trespass to try title, although the purchase-money, 
as a debt, be barred by the statutes of limitation. Burgess v. Milli- 
can, 397. 

3. Fraud will only prevent the running of the statute of limita- 
tions until the fraud is discovered, or until, by the use of reason- 
able diligence, it might have been discovered. Kuhlman vy. Baker, 
630. 

4. If a petition reveals facts showing that the failure to discover 
fraud was the result of the laches of plaintiff, the general allegation 
that the fraud could not have been discovered sooner will not pre- 
vent the running of the statute of limitations. Id. 

5. Failure to recognize the contents of a deed of record for sev- 
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LIMITATION—continued. 
enteen years, is evidence of laches in discovering its contents, the 
ignorance of the contents being the ground relied on to stop the 
running of the statute. Id. 

6. See allegations held insufficient to warrant relief against the 
running of the statute of limitations. Id. 


LIS PENDENS. 
FORECLOSURE, l. 


MANDAMUS. 

A writ of mandamus against the County Court requiring that 
the tax roll be delivered to the tax collector, is abated by the going 
out of office of the members of the court, as against such retiring 
officers. Rains v. Simpson, 495. 


MARITAL RIGHTS. 
HOMESTEAD. 





MARKET-HOUSE. 
CITY ORDINANCES, 1, 2. 


MEASURE OF DAMAGES. 
1. The defendant in a sequestration suit, who is denied the statu- 
tory privilege of replevying the sequestered property, has the right 
to recover of the officer and his sureties denying such right all actual 
damages resulting from the loss of the use of such property. Find- 

ley v. Mitchell, 143. 

2. Where property not owned by the defendant, but of which he 
had the use by borrowing the same, was seized by sequestration, 
and the right of replevying the same was denied, and it was shown 
by the evidence that ‘‘it was hard to get such [property] as that 
was, [the property seized,] and he lost two seasons [in ginning] 
before he could supply their place, partly for want of ability to buy 
and partly because it could not be obtained’*: Held, That the case 
did not authorize a charge of the court submitting as an element in 
damages the loss from the inability to purchase machinery during 
the interval to supply the place of that seized. Id. 

3. Where the services of an attorney were had and made neces- 
sary by a wrongful act, the fees of such attorney form part of the 
damages, in a suit against the wrong-doer. Id. 

4, The measure of damage for illegal seizure and conversion of 
goods is the value thereof at time of the seizure, and eight per cen- 

tum interest per annum from its date. Weaver v. Ashcroft, 427. 












MECHANIC’S LIEN. 
1. An instrument executed by the husband and designed to create 

an express lien for money advanced for the purchase of materials 
used in the construction of the homestead, of date August 30, 1872, 
is, after the death of the husband, of no effect as against the widow 





InpEx. 689 


MECHANIC’S LIEN—continued. 





and children of the maker as a lien upon the homestead. Gaylord 
v. Loughridge, 573. 

2. The mechanie’s lien law (Paschal’s Dig., art. 7112) does not 
protect a loan of money made and used for the purchase of material 
used. It protects any person furnishing material entering into the 
construction of the house. Id, 

3. Section 47 of article 12 of the Constitution of 1869 did not 
give a lien to ‘* material-men”’; its benefits extended only to ‘*me- 
chanics and artisans.’’ Huck vy. Gaylord, 578. 

4, ‘The ‘‘Act to provide for and regulate mechanics’, contractors’, 
builders’, and other liens in the State,” (Paschal’s Dig., drt. 7112,) en- 
abled material-men also to fix and secure a lien as therein provided 
by filing, &c., in the district clerk’s office, their claim, as provided in 
the statute, within six months after the debt should become due, Id, 

5. It seems that the lien would exist for six months without reg- 
istration of the claim. Jd. 

6. In order to fix and secure the lien, even as between the parties 
to the contract for lien, it was necessary, under the act of Novem- 
ber 17, 1871, (Paschal’s Dig., art. 7112,) that the same should have 
been filed in the office of the district clerk for record within six 
months after its maturity. Jd. 


MILITARY SUPREME COURT. 


1. Chief Justice Moore does not regard the opinions of the courts 
organized by the military authority under.the reconstruction laws 
as authoritative expositions of the law, but only as conclusive of 
the cases between the parties. Taylor v. Murphy, 291. 

2. Roundtree v. Thomas, 32 Tex., 286, declared not authority. Jd. 


MINISTERIAL ACTS. 





1. Judicial officers are not liable to personal actious for their offi- 
cial acts. Rains vy. Simpson, 495. 

2. This exemption extends nof only to negligent, but to willful 
and malicious acts. Id. 

3. Judicial’ officers may be liable for their acts or refusal to act 
in regard to duties which are ministerial, and which duties are im- 
posed upon them. Id. 

4. Where the law prescribes and defines the duties to be per- 
formed with such precision and certainty as to leave nothing to the 
exercise of discretion or judgment, the act is ministerial ; but where 
the act to be done involves the exercise of discretion or judgment, 
it is not to be deemed ministerial. Jd. 

5. Ministerial acts may be defined by adopting the rules allowing 
the writ of mandamus. _d. 


MINORS. 





PARTIES, 5. 
PLEADING, 9. 
44 
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MISJOINDER. 
PLEADING, 10. 


MISTAKE. 
Fact CaAsEs, 18. 


MORTGAGE. 
Fact CASEs, 18. 
FRAUD, 3, 4, 5. 
VENDOR AND VENDEE, 8. 


NEGLIGEWCE. 
DAMAGES, 11, 12. 
NEw TRIAL, 1. 
RAILWAY COMPANY, 5, 9, 11, 12, 14, 15, 16, 19, 20. 


NEGOTIABLE NOTES. 
PROMISSORY NOTE. 
PURCHASER, 3, 4, 5. 


NEW TRIAL. 

1, A new trial may be granted on the ground of surprise, even 
when such surprise is occasioned by a correct ruling of the court, 
and although negligence may be imputable to his attorney, if the 
party asking it has a meritorious cause of action and gross injustice 
will otherwise be done. Buford vy. Bostick, 371. 

2. Important testimony of a witness who was examined on the. 
trial, but who had not communicated his knowledge of the facts 
relied on until after the trial, is ground for new trial. Id. 

3. See motion and affidavit showing cause requiring new trial. 
Laird v. Bass, 412. 

4, A new trial is never in fact granted after the adjournment of 
the term of the court at which the judgment was rendered. Overton 
v. Blum, 417. 


NEXT FRIEND. 
JUDGMENT, 9. 


NOTICE. 
BONA-FIDE PURCHASER, 1, 2,8. © PRACTICE, 7. 
EVIDENCE, 16. PURCHASER, 2, 3. 
Fact CASES, 6. VENDOR AND VENDEE, 6. 
LAND, 2. 


1. Recitals in a deed are notice of the facts recited to all persons 
holding title under such deed. Robertson v. Guerin, 317. 

2. Purchasers are chargeable with notice of the title or claim un- 
der which the land purchased is held or claimed by the tenant or 
occupant in possession. Mullins v. Wimberly, 457. 
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3. The exceptions to the above rule, on sound principles, must, be 
limited to cases where the tenant is knowingly in default in put- 
ting his title upon record, or has voluntarily given assistance in mis- 
leading the purchaser. Id. 


OFFICERS. 

DAMAGES, 11, 12. 

REGISTRATION, 1. 

TRESPASS TO TRY TITLE, 9. 

1. Judicial officers are not liable to personal actions for their offi- 
cial acts. Rains v. Simpson, 495. 

2. This exemption extends not only to negligent, but to willful 
and malicious acts. Id. 

3. Judicial officers may be liable for their acts or refusal to act in 

. regard to duties which are ministerial, and which duties are imposed 
upon them. Jd. 

4. Where the law prescribes and defines the duties to be perform- 
ed with such precision and certainty as to leave nothing to the exer- 
cise of discretion or judgment, the act is ministerial; but where the 

' act to be done involves the exercise of discretion or judgment, it is’ 
not to be deemed ministerial. Jd. 

5. Ministerial acts may be defined by adopting the rules allowing 
the writ of mandamus. Id. 

6. By section 20 of article 5 of the Constitution of 1869, the jus- 
tices of the peace of the county constituted a court having the same 
jurisdictioy formerly exercised by the Commissioners’ and Police 
Courts, which constituted the County Court for county business ; 
and by section 9 the district clerk was ex-officio clerk of the Police 
or County Court. By act of 13th Legislature, sec. 32, page 147, 
this County Court had the jurisdiction both to require of the sheriff 
as collector a new bond, and also to approve it. Id. 

7. The approval of a sheriff’s bond is a judicial act. Jd, 

8. The members of the County Court, as constituted under the 
Constitution of 1869, were not liable personally in a civil action, at 
suit of the sheriff, for having wrongfully and maliciously rejected 
his official bond. Id. 








ORDER OF SALE. 


PLEADING, 9. SALE, 1. 
PROBATE MATTERS, 1, 2 TRESPASS TO TRY TITLE, 12. 
OUSTER. 


VENDOR AND VENDEE, 4, 5. 


OUTSTANDING TITLE. 
‘T'RESPASS TO TRY TITLE, 2, 3, 13. 
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PAROL EVIDENCE. 













PAROL SALE. 


INDEX. 


EVIDENCE, 1, 4, 16, 20, 21. 

REGISTRATION, 1. 

Parol evidence offered to show the testimony before the travelling 
board of land commissioners, and that the board had determined to 
recomménd a certificate as genuine, was properly excluded on the 
grounds that (1) no predicate was made authorizing such testimony 
as to the action of the board, and (2) the testimony was insufficient, 
Miller v. Brownson, 583. 


FIXTURES, 6. 
SALE, 7, 8, 9, 10, 11. 


PARTIES. 
ABATEMENT, 2, 3. STATUTES CONSTRUED, 6. 
EVIDENCE, 28. TRESPASS TO TRY TITLE, 12. 


PLEADING, 9. 

1. Land was bought with the wife’s separate funds, but the deed 
was taken to the husband. The deed contained the usual covenant 
of warranty. Suit was brought for the land, by an adverse claim- 
ant, and the land recovered. Suit was brought by the husband and 
wife on the warranty, claiming in right of the wife as equitable 
owner. It being objected ‘*that the legal title to the land was in 
the husband, he only had the right to sue for breach of warranty ”’: 
Held, That suit on the warranty, for use of the wife, could be main- 
tained. Williams v. Turner, 137. : 

2. The wife was not a necessary party to the suit, but she was 
properly made a party plaintiff. Id. 

3. Where a debtor sells lands which are subject to a judgment 
lien, or where they are sold under a junior judgment and the pur- 
chaser takes and retains possession, and in this state of the title 
the debtor dies, the title or right of possession of the purchaser is 
not affected by proceedings had in the Probate Court for the en- 
forcement of the judgment lien against the estate of the debtor, to 
which the purchaser was not a party. Poland vy. Davenport, 276. 

4. Proceedings in the District Court to enforce a vendor’s lien, 
began on the day such sheriff’s deed was placed on record, and not 
making the purchaser a party defendant, do not conclude the rights 
of such purchaser, and, as to his title, are void. Davis v. Rankin, 279. 

5. Suit was brought by minors by next friend. The party named 
as next friend was dead at the institution of the suit. By amend- 
ment, another party to the suit was named as next friend. The 
party so named took a nonsuit, and at a subsequent term was al- 
lowed to intervene. Neither in the nonsuit nor intervention was 
any action taken or attempted in behalf of the minors. Judgment 
was rendered for the minors: Held, Irregular and a ground for 
reversal. Bond vy. Dillard, 302. 
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PARTIES—continued. 

6. It is not error to refuse the application by a discharged bank- 
rupt to make himself party to a suit by a claimant of land, undera 
sheriff’s sale, which had been assigned by the bankrupt, before 
bankrupt proceedings, to a trustee for the benefit of his children, 
in payment for community property used by the bankrupt; said 
suit being instituted against said children, and the petition attack- 
ing the deed of assignment as fraudulent. Flanagan v. Pearson, 
383. 

7. A sheriff’s sale may be attacked for fraud by parties having an 
interest in the land and who were not parties to the suit in which 
the sale was made. Id, 

8. See facts where it was held error to refuse claimants to land, 
not parties, to contest the regularity and validity of a sheriff’s sale, 
Id. 

9. An insurance policy payable to the widow of the assyred, half 
for herself and half for use of her children, construed to be collecti- 
ble at suit of widow. The children are not necessary parties. Life 
Insurance Co. v. Ray, 511. 


PARTNERSHIP. 

FRAUDULENT CONVEYANCE. 

1. A partner sold his interest, which was one-half, in the business 
to his copartners for a given sum; providing further, that when the 
indebtedness of the firm was ascertained, if it did not amount to 
over $9,000, they were to execute to him their note for $1,500; or if 
the debts of said firm should amgunt to over $9,000, then the said 
note to be proportionately less, according to the increase in the 
amount of said indebtedness. It being ascertained that the indebt- 
edness was in excess of $9,000: Held, That the excess should reduce 
the amount of the note to be executed in the one-half amount of 
such excess. Murehison vy. Warren, 27. 

2. An action lies for damages suffered by one party from a viola- 
tion of articles of partnership by other parties to the partnership}; 
and such liability is not discharged by the fact that the violation was 
occasioned by a suit and the issuance of an injunction against the 
parties from whose failure the damages resulted. Hunt vy, Reilly, ° 
99. 

3. An auditor should be applied for promptly, and a necessity 
therefor should appear in the pleadings. It is not error to refuse 

an application for an auditor, made when the case has been called, 
when the suit had been pending for two years and the pleadings 
showed no facts requiring the aid of an auditor. Id, 

4. Profits of the business are properly to be considered in estimat- 
ing such damages. Id. 

5. Partnership goods may be levied on to satisfy the individual 
debts of a member of the firm, to the extent of such member’s in- 
terest. Weaver y. Ashcroft, 427. 
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PATENT. 

LAND, 2. 

The authority to patent upon first-class headright claims is based 
upon the report of the travelling board that the certificate is genu- 
ine, or if adverse, upon the certificate being established as genuine 
by suit. Any other evidence is insufficient authority. Miller v. 
Brownson, 588. 


PAYMENT. 

Payment of a premium on a life insurance policy by a draft re- 
ceived by the agent of the insurance company, and which draft was 
paid, was»a valid payment, although the rules of the insurance com- 
pany forbade agents taking drafts in payments. Life Insurance Co. 
v. Ray, 511. 


PLEADING. 

ABATEMENT, 1, 2, 3. | TRESPASS TO TRY TITLE, 1, 8, 13. 

BILL OF REVIEW, 1, 2. WILL, 2, 4, 5. 

1, An heir bringing suit to set aside a will for forgery, after four 
years from its probate, the heir laboring under no disability of cov- 
erture, minority, &c., and alleging discovery of such forgery within 
two years before suit was brought, must specify acts of diligence on 


his part, or acts of fraud by defendant in the concealment of the 
facts; and the pleadings must show that it was not the fault or 
negligence of plaintiff that the discovery was not sooner made, 
Ransome vy. Bearden, 119. @ 

2. The petition must set out the facts relied on to show that, by 
use of ordinary diligence, the fraud, &c., could not have been dis- 
covered; so that the court may determine whether they justify and 
support such conclusion. The mere allegation that the facts could 
not have been discovered, &c., is insufficient. Jd. 

3. See allegations held insufficient to exeuse suit by an heir, 
brought after four years from the probate of a will, to set it aside, 
on the ground of having discovered the forgery of the will within 
two years before suit was brought. Jd. 

4. Where, by amendment, averments are made contradicting those 
of the original pleading of the party, the amendment should correct 
the allegations so changed so as to present to the court distinetly 
the extent of such amendment. Jd. 

5. Where the petition in a suit seeking to enjoin a writ of pos- 
session described the land, the defendant in asserting title could 
properly adopt the description so given without setting it out in 
full. Z'hornton y. Murray, 161. 

G6. In an action of trespass to try title, the parties claimed from a 
common source, and the defendant pleaded non est factum to the 
elder deed, held by the plaintiff; replication that the deed was 
made by the wife of the grantor for herself and as agent for her 
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PLEADING—continued. 
husband, and his subsequent ratification: Held, That exceptions — 
to the petition were properly overruled. Hughes v. Driver, 175. 

7. A petition is not subject to exception as multifarious, where 
the matters relied on for recovery in the petition are connected with 
or grow out of the same cause of action, or transaction, and subject- 
matter of dispute. Houston and Texas Central R. R. Co. v. Graves, 
181. 

8. See causes of action not improperly joined in one suit. Id. 

9. A decree enforcing the vendor’s lien, on appeal to the Supreme 
Court was affirmed against an administrator. An application was 
made in the Probate Court for the issuance of an order of sale under 
the decree. To this application the administrator answered, plead- 
ing a partial failure of the title to the land sold; the want of proper 
parties, in that the heirs of the intestate were not made parties to 
the proceeding; and part payment in cotton delivered by the admin- 
istrator to the holder of judgment: Held— 

1, That the administrator could not again litigate the validity 
of the decree. 

2. That the heirs were not necessary parties to such proceed- 
ing. 

3. That the administrator could not defeat or postpone the 
issuance of the order of sale by merely pleading such payment. 

4, The remedy of the administrator against the enforcement 
of a judgment partially satistied would be by petition under 
oath and bond for injunction. Heath v. Garrett, 264. 

10. In a suit by several wards, on the bond of their guardian, for 
its breach, it is not a misjoinder of causes of action to allege con- 
version by the guardian of moneys belonging jointly to the plain- 
tiffs, and the gonversion of personal property belonging to one of 
the plaintiffs. Bond v. Dillard, 302. 

11. A petition alleging ownership of valid claims against the 
estate, described therein, which have been duly presented to the 
administrator and have been by him rejected, is sufficient, on gen- 
eral demurrer, when one or more of such claims appear to be valid. 
Carson v. Cock, 325. 

12. That other claims set out in the petition on their face appear 
invalid, is no ground for sustaining a general demurrer. The court 
should have required plaintiff to replead, restricting his suit to the 
valid claims in his petition. Jd. 

13. Where invalid claims are inserted in a petition with claims ap- 
parently good, it is no answer to exceptions to the invalid claims, to 
announce to the court that the invalid claims are not reliedon. Jd. 

14, That justices of the peace failed to turn over the tax roll, re- 
garded as inducement to the main charge, and as basis for damages 
in the action against them for refusing to approve the bond. Rains 
v. Simpson, 495. 

15. There having been no allegation that the consolidated tax 
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POLICE REGULATIONS. 







POLICY OF INSURANCE. 


POSSESSION. 








roll required by the statute had been made out, it did not appear 
that the court was in default in not delivering such tax roll to the 
sheriff. The separate assessments by each justice were not required 
to be handed to the sheriff. Id. 

16. Where it appears from the face of the petition that the sub- 
ject-matter of the suit is not within the jurisdiction of the District 
Court, the defect may be reached by general demurrer; but where 
the court has jurisdiction of the subject-matter, but defendant is 
entitled to be sued in some other county, the defendant must plead 
to the jurisdiction or specially except to the petition, or the objec- 
tion is held as waived. Life Insurance Co. v. Ray, 511. 

17. The personal privilege of being sued in some other county is 
waived by answer to the merits. Id. 

18. Want of material averment as toa judgment cannot be sup- 
plied by evidence on the trial. Porcheler v. Bronson, 555. 

19. In the absence of an averment in the petition on a foreign 
judgment, of a law, custom, or procedure in the court where the 
judgment was rendered requiring a different construction, such 
judgment will be construed to have the same legal effect as if it had 
been rendered in our own courts. Jd. 

20. To warrant an injunction, pending a petition for rehearing of 
a judgment of a court having jurisdiction of the parties and of the 
subject-matter, in addition to fraud, accident, or mistake, the appli- 
eant must show merits in his case. Overton v. Blum, 417. 





Section 17 of the bill of rights in the Constitution of 1876, pre- 
scribing that ‘* No person’s property shall be taken, damaged, or 
destroyed for or applied to public use without adequate compensa- 
tion being made, unless by the consent of such person, and when 
taken, except for the use of the State, such compensation shall be 
first made-or secured by a deposit of money,’’ does not apply to 
police regulations necessary to meet an impending danger. Keller 
v. Corpus Christi, 614. 


INSURANCE COMPANIES, 3, 5. 


GRANT, 1, 2, 3. 

1. Purchasers are chargeable with notice of the title or claim 
under which the land purchased is held or claimed by the tenant or 
occupant in possession. Mullins vy. Wimberly, 457. 

2. The exceptions to the above rule, on sound principles, must be 
limited to cases where the tenant is knowingly in default in putting 
his title upon record, or has voluntarily given assistance in mislead- 
ing the purchaser. Td. 







697 


PRACTICE. 

EXECUTION, 1. PURCHASER, 5. 

FORECLOSURE, 2. RAILWAY COMPANY, 18. 

NEw TRIAL, 1. REHEARING, 1, 2, 3. 

PARTNERSHIP, 3. VERDICT, 4, 5. 

1, A failure to ask proper instructions as to a mode of computing 
the amount of the liability of the defendants, will not estop them 
from complaint against an excessive verdict. Murchison v. War- 
ren, 27. 

2. The acknowledgment by a grantor of a deed for record does 
not render it admissible in evidence, except under the statute, 
after filing and three days’ notice to opposite party. Wiggins v. 
Fleishel, 57. 

3. A grantee in a deed cannot testify to the execution of such 
deed without accounting for the absence of subscribing witnesses 
thereto. Jd. 

4. Deposition®of a grantor in answer te questions assuming the 
existence of the deed, and without his having the deed before him 
and identifying it, are not admissible as proof of its execution. Id. 

5. The application to continue a case after the trial has begun, on 
account of the withdrawal of a material witness from the court- 
house during the trial, is, to a great degree, left to the judge pre- 
siding. Jd. 

6. The exclusion of an original deed, where a copy has been ad- 
mitted and the party has had the benefit of the deed in evidence, is 
not an error for which a cause will be reversed. Id. 

7. An application to correct a miscalculation of interest in a judg- 
ment may be acted upon, on service of reasonable notice. Notice 
of four days held reasonable notice. Coffee v. Black, 117. 

8. In garnishment proceedings the creditor is the actor, and the 
burden of proof lies upon him, when the garnishee, by answer, 
denies his indebtedness to the defendant. East Line and Red River 
R. R. Co. v. Terry, 129. 

9. It is preper in practice for a jury to itemize damages found 
upon several grounds of action submitted to them. Houston and 
Great Northern R. R. Co.v. Parker, 330. 

10. When a second application for continuance has been overruled, 
and the record shows that before defendant closed his testimony 
the witness for whose testimony the continuance was made appear- 
ed in court and was not examined, it will be presumed that the 
testimouy was not material, and the action of the court on such 
application will not be revised. Keyes v. Houston and Great North- 
ern R. R. Co., 169. 

11. An appeal was taken from the District Court in a case appeal- 
ed to that court from the Probate Court, the record showing notice 
of appeal in the Probate Court, and that the amount of appeal bond 
was fixed; no objection to the jurisdiction being made in the Dis- 
trict or Supreme Court: Held, That it would be presumed that the 
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PRACTICE—continued. 








INDEX. 


appeal bond was given and that the District Court had jurisdiction 
on the appeal. Heath v. Garrett, 264. 

12. In such case it will be presumed, also, that the necessary 
notice of application for sale of lands was posted, under the state 
ute. (Probate Act of 1876, sees. 72, 77.) Id. 

13. A decree enforcing the vendor’s lien, on appeal to the Sue 
preme Court was affirmed against an administrator. An applica- 
tion was made in the Probate Court for the issuance of an order 
of sale under the decree. ‘To this application the administrator 
answered, pleading a partial failure of the title to the land sold; 
the want of proper parties, in that the heirs of the intestate were 
not made parties to the proceeding; and part payment in cotton 
delivered by the administrator to the holder of judgment: Held— 

1. That the administrator could not again litigate the validity 
of the decree. 

2. That the heirs were not necessary pafties to such proceed- 
ing. 

3. That the administrator could not defeat or postpone the 
issuance of the order of sale by merely pleading such pay- 
ment. 

4, The remedy of the administrator against the enforcement 
of a judgment partially satisfied would be by petition under 
oath and bond for injunction. Id. 

14, Under the new jury law, {Session Laws, Acts of 1876, p. 171,) 
in cases filed before its passage, a jury must be demanded before the 
jury for the term has been discharged. It was not error to refuse to 
impanel a new jury after all juries for the term had been discharged, 
and no demand had been made for a jury prior to such discharge. 
Cushman v. Flanagan, 389. 

15. Where the facts relied on as creating the lien are disputed, and 
there is evidence from which the lien may be found, this court will 
not reverse. Id. 

16. A new trial is never in fact granted after the adjournment of 
the term of the court at which the judgment was rendered. Over- 
ton v. Blum, 417. 

17. When a judgment has been obtained by fraud, accident, or 
mistake, and without any want of diligence on the part of the party 
against whom it was rendered, the District Court, in the exercise of 
its equity powers, may grant relief by reéxamining the case on its 
merits, and granting such relief as equity aud justice may demand. 
Id. 

18. Counsel urged to diligence in preparation of cases for appeal, 
upon the closing of the trial from which it is proposed to appeal. 
Id. 

19. Objections to the introduction of testimony not made in the 
court below, will not be heard in the appellate court. Life Insur- 
ance Co. v. Ray, 511. 
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PRACTICE—continued. 


20. In a suit by an infant by next friend, or otherwise than by 
regular guardian, if objection be made, a special guardian must be 
appointed, who must take the oath and give the prescribed bond; 
and for want of such appointment a judgment will be reversed. Id. 

21. Want of material averment as to a judgment cannot be sup- 
plied by evidence on the trial. Porcheler v. Bronson, 555. 


PRACTICE IN DISTRICT COURT. 








Costs. 1. NEw TRIAL, 3, 4. 

DAMAGES, 4. PRACTICE. 

1. Where certified copies of recorded instruments have been ad- 
mitted over objections, the record must show that said copies were 
filed and three days’ notice given. (Paschal’s Dig., art. 3716.) In 
_ absence of evidence in the record that the statute was complied 
with, such admission will be held error. Riddle vy. Bickerstaff, 
155. 

2. Before the adoption of the new rules, it was not error, when 
no objection at the time was made, for a district judge, to whom 
was submitted a case without a jury, to take the case under advise- 
ment, and declare his decision and render judgment in the case at 
a subsequent term of the court. March v. Huyter, 243. 

3. Judgment was rendered for plaintiff. Motion for new trial 
was overruled July 28. On August 10 following the defendant pre- 
sented a statement of facts to counsel of plaintiffs. The District 
Court adjourned August 11. ‘The judge presiding had not sufficient 
time to prepare a statement of facts, and it was agreed by the counsel 
of the parties, with concurrence of the judge, that the statement of 
facts should be prepared during vacation. Defendant gave notice 
of appeal, and perfected it by filing bond. The case was affirmed 
on certificate. Petition being made for rehearing, setting out these 
facts, and it not appearing that the plaintiff in the bill had merits 
in the original case: Held— 

1. That the failure of the judge to prepare and file a state- 
ment of facts was not ground for the relief sought. 

2. Where such showing for rehearing failed to show that the 
appeal of which plaintiff in the bill was deprived would have 
been with effect, the loss of the right to appeal was not an in- 
jury. Overton v. Blum, 417. 

4, Under the new jury law, (Session Laws, Acts of 1876, p. 171,) 
in cases filed before its passage, a jury must be demanded before 
the jury for the term has been discharged. It was not error to 
refuse to impanel a new jury after all juries for the term had been 
discharged, and no demand had been made for a jury prior to such 
discharge. Cushman vy. Flanagan, 389. 

5. Counsel urged to diligence in preparation of cases for appeal, 
upon the closing of the trial from which it is proposed to appeal. 
Overton vy. Blum, 417. 
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PRACTICE IN SUPREME COURT. 








INDEX. 


JUDGMENT, 3. 
PRACTICE, 10, 11. 


1. Defendant in error may accept service of citation and file the 
transcript at a term to which, by reason of delay, the plaintiff in 
error could not, and obtain an affirmance of the judgment on the 
same without reference to merits. Hohenthal vy. Turnure, 1. 

2. Judgment was rendered November 18, 1875, for plaintiff, 
March 3, 1876, defendant filed petition and bond for writ of error. 
He died July 23, 1876. February 12, 1877, citation in error was is- 
sued and returned not executed. October 5, 1877, administration 
was opened on the estate. December 15, 1877, defendant in error 
indorsed on the petition in error his waiver of citation and aecept- 
ance of service inerror. January 18, 1878, defendant in error notified 
the administratrix of his acceptance of citation in error. 


February 
11, 1878, defendant in error filed the transcript. 


No appearance 
was entered for plaintiff in error. February 20, 1878, defendant in 
error filed motion for affirmance on the record without reference 
to the merits: Held, That defendant in error was entitled to such 
affrmance. Id. 

3. Where plaintiff in error has been negligent in procuring serv- 
ice of citation in error, so that a term of this court has thereby 
been allowed to pass, the defendant in error may acknowledge 
service and bring the case up for affirmance at the next term. Wil- 
son v. Adams, 5. 

4, The defendant in error may file the transcript at a term when 
the plaintiff in error has lost the right to do so. Jd. 

5. Judgment was rendered August 4, 1875, for plaintiffs. April 
25, 1876. defendants filed an error bond, which recited that petition 
for writ of error had been also filed. May 16, 1877, service of writ 
of error was made on the attorneys of plaintiffs, who were non- 
residents. September 1, 1877, the attorneys of the plaintiffs accept- 
ed service of writ-of error. February 18, 1878, was fixed for the 
assignment to which the case belonged. February 20, 1878, certifi- 
cate was filed, showing these facts, by the defendants in error, with 
motion to affirm without regard to merits: Held, That the applica- 
tion to affirm should be granted, and ordered accordingly. Jd. 

6. A failure to observe the rules prescribed by this court regulat- 
ing the manner of bringing cases before it, is a sufficient ground, 
in the discretion of the court, for the dismissal of an appeal or writ 
of error, unless good cause is shown why the rules were not observ- 
ed. Shanks vy. Carroll, 17. 

7. The leading purpose in requiring the assignment of errors and 
copy of brief to be filed in the time and manner prescribed in the 
rules, was to facilitate attorneys in representing their cases in the 
Supreme Court without appearing before it in person. (Sup. Ct., 
R. 40.) Jd. 

8. The brief, after a general and succinct statement of the nature 
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PRACTICE IN SUPREME COURT—continued. 

and result of the suit as introductory, must exhibit, (1) in the shape 
of a separate proposition, each point embraced in each assignment 
of error taken; (2) then, under each point thas presented as a prop- 
osition for the reversal of the judgment, there must be presented 
the substance of such proceedings contained in the record necessary 
for the court to know, in determining whether the judgment should 
be reversed, and (3) a citation of the authorities relied upon. Jd. 

9. In each proposition should be propounded or affirmed some 
matter or thing done or refused to be done in the court below, em- 
braced in the appropriate assigument of error, for which the jadg- 
ment should be reversed, or sustained. Id. ; 

10. Rules as to briefs by the appellee or defendant in error dis- 
eussed and illustrated. Id. 

11. See case where appeal was dismissed for failure to comply with 
the rules prescribed for taking and perfecting appeals, failure to 
file assigument of errors within the prescribed time, and failure to 
file briefs formed under the rules. Id. 

12. Where judgment in the District Court is for land and dam- 
ages, on appeal, the appeal bond must be in double the amount 
of the money judgment and of costs. Britt v. Lowry, 75. 

13. Judgment below was rendered for a tract of land and $2,600 
damages; appeal bond was for $1,000; the costs amounted to 
$141.38 ; a motion to dismiss for want of sufficient appeal’ bond was 
sustained, Jd. 

14. The court requires a strict and exact compliance with the stat- 
utory provisions governing appeals and writs of érror, as well as 
the rules prescribed by it upon the same subject, before affirmance 
on certificate. Goode vy. Erwin, 160. 

15. It must appear from the certificate, which must be regular in 
form, that the appeal or writ of error has been duly perfected. Id. 

16. Where judgment is for the recovery of laud, the appeal bond 
must be ‘‘for the costs of suit and damages on appeal.’’ This in- 
cludes costs of both courts. Id. 

17. An appeal bond for the payment of all the costs that may 
accrue in the Supreme Court is insufficient. Jd. 

18. In a suit for foreclosure of the vendor's lien, where the petition 
and judgment contain field-notes not in themselves defective, the 
absence from the record of any proof of identity of the described 
lands, or their connection with the alleged purchase-money notes, 
in the absence of a statement of facts, will not be ground for re- 
versal. Townsend v. Ratcliff, 148. 

19. This court will not reform a judgment, unless the record shows 
that the rights of all parties to the suit can be ascertained and pro- 
tected. Rawles v. Perkey, 311. 

20. In cases of conflicting evidence, and particularly in cases of 
fraud, the court will not reverse, unless for manifest error in law. 
Mathis vy. Oberthier, 329. 
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PRACTICE IN SUPREME COURT—continued. 

21. In cases of conflicting testimony, the judgment of the court 
has the same conclusive effect as the verdict of the jury upon such 
testimony. Id. 

22. That the judge below rendered a correct judgment upon a 
wrong reason, (as in this case, had the special exception improperly 
been the cause of the judgment while the petition was subject to 
general demurrer,) would be no ground for reversal. Porcheler y. 
Bronson, 555. 

23. Where ‘the facts relied on as creating the lien are disputed, 
and there is evidence from which the lien may be found, this court 
will not reverse. Cushman v. Flanagan, 389. 

24. Objections to the introduction of testimony not made in the 
court below, will not be heard in the appellate court. Life Insur- 
ance Co. v. Ray, 511. 

25. That exceptions to defective pleas were not sustained, is not 
error where the court on the trial took no notice of such pleas in 
submitting the case to the jury. Ponce v. McWhorter, 562. 


PRESCRIPTION. 

That a preémptor in actual possession, after having survey made, 
had not caused the field-notes to be returned to the general land 
office within twelve months after the settlement upon the preémp- 
tion, is not a forfeiture or abandonment of the preémption claim. 
Thornton vy. Murray, 161. 


PRESUMPTIONS. 

CHARGE OF COURT, 7. 

GRANT, 1, 2, 3. 

PRACTICE, 11. . 

1, It seems that the presumption of the due execution of an an- 
cient deed is one of law, and that proof of possession under it is not 
indispensable to its admission in evidence. Johnson v. Timmons, 
521. 

2. See facts where it was held error not to instruct upon the pre- 
sumption of law, upon the recital of a power of attorney in an in- 
strument in evidence and over thirty years of age. The jury should 
have been told that such recital was a presumption upon which they 
could act as to the existence of the power of attorney so recited. Id, 

3. In most cases where an instrument would be admissible in evi- 
dence as an ancient deed without proof of its execution, the power 
under which it purports to have been executed, will be presumed, 
Id. 


PRINCIPAL AND AGENT. 
AGENT. 
RAILWAY COMPANY, 5. 
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PROBATE MATTERS. 

BILL OF REVIEW. PRACTICE, 10, 11. 

HOMESTEAD, 10, 11, 12, 13. WILL, 6, 7. 

JUDGMENT, 6, 8. 

1. It is no valid objection to proceedings in the Probate Court 
that they consist of an application for an order to sell part of a 
land certificate, order to sell land, report of sale of half interest in 
the certificate, and confirmation of sale. Said proceedings consti- 
tute a sale on payment of the purchase-money. Farris v. Gilbert, 
350. 

2. An application acted upon may be looked to, to explain an 
order made upon it for sale of property. Id. 

3. Under the probate act of 1848, the allowance and approval of 
a claim against an estate had the effect of a judgment, and could 
only be set aside or corrected by a direct proceeding for that pur- 
pose in the District Court. Swan v. House, 650. 

4. The judgment in the District Court, in a proceeding to correct 
the improper approval of a claim against an estate under the pro- 
bate act of 1848, was conclusive, as between the holder of said claim 
and the estate. Id. 

5. Under the probate law of 1870, a writ of error could not be 
taken to revise the action of the District Court in probate matters. 
Id. 


PROMISSORY NOTE. 

EVIDENCE, 16. 

HOMESTEAD, 3, 4. 

VENDOR AND VENDEE, 6. 

1. The legal effect of possession of a promissory note payable to 
bearer and indorsed in full by the payee, as against the maker, is to 
evidence title to the note. Johnson v. Mitchell, 212. 

2. See discussion of effect of an indorsement in full by the payee 
of a negotiable note payable to bearer, as against the indorser, who 
also was guarantor. Id, 


PROPOSITION. 
PRACTICE IN SUPREME COURT, 7, 8. 


PUBLIC USE. 
A public use is one which concerns the whole community in 
which it exists, as contradistinguished from a particular individual 
or a number of individuals, Keller vy. Corpus Christi, 614. 


PUNITORY DAMAGES. 
DAMAGES. 
1. Where there is no evidence tending to show that the acts com- 
plained of were done through malice, or wantonly, or with intent 
to harass, injure, or oppress the plaintiff, it is error to submit to 
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PUNITORY DAMAGES—continued. 
the jury the question of punitory damages. Bradshaw vy. Buchanan, 
492. 
2. See facts held not to authorize the submission to the jury of 
the question of punitory damages. Id. 


PURCHASE-MONEY. 
FORECLOSURE, 2. 
LIEN, 1. 


PURCHASER. 

BONA-FIDE PURCHASER. NOTICE, 2, 3. 

DEED, 4, 5. PARTIES, 3, 4. 

Fact CASES, 6. TRESPASS TO TRY TITLE, 12. 

FORECLOSURE, 1. TRUSTS AND TRUSTEES, 1. 

1. In a suit to enforce the vendor’s lien against the vendee and a 
subsequent purchaser, it is error to render judgment against such 
subsequent purchaser for any deficit after the sale of the land, 
Rawles v. Perkey, 311. 

2. A purchaser without notice of a prior vendor’s lien, taking a 
deed and paying part of the purchase-money, is a bona-fide pur- 
chaser to the extent of the purchase-money by him paid without 
notice. Id. 

3. A negotiable note made by such purchaser, and which had been 
assigned, before maturity and before notice of the lien, in due course 
of trade, would be a payment, and be protected as against the prior 
lien. Id. 

4, ‘The assignment as collateral security of such note would ap- 
propriate the note to the extent necessary to discharge the debt for 
which it was assigned as collateral. Jd. 

5. Where such purchaser’s note so outstanding was also a lien 
upon the land, the proper practice would be (1) to ascertain the 
extent to which the note was owned by the original vendee as the 
extent to which the original vendor had a lien upon the land; (2) to 
allow a reasonable time within which said sum should be paid; and 
(3) order sale of the land on the non-payment of said sum within 
the time so fixed. Jd. 

6. A purchase under execution sale of such market-house prop- 
erty, under a judgment rendered against the corporation owning it, 
would only take such right as was bound by the judgment, and 
would not extend to the rights of the city to the use of a room con- 
tracted for in the original contract for its erection, of which the 
city had possession. City of Palestine v. Barnes, 538. 

7. A sale under execution of the market-house property of a city, 
will not carry with it the franchises held by the corporation own- 
ing it. Id. 


RAILWAY COMPANY. 
1. The right of railway companies in this State to eject from their 
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RAILWAY COMPANY—continued. 
cars, at a regular stopping place, without the use of unnecessary 
force, all persons failing to pay fare or presenting, when demanded, 
a ticket or other evidence of their right to a seat thereon, cannot 
be questioned. Breen v. Texas and Pacific R. Ri Co., 43. 

2. Railroads may prescribe, as a regulation, that passengers shall 
not stop off a train and complete their trip, for which they may have 
paid, without obtaining ‘‘stop-over tickets.”’ Id. 

3. The individual check of.a conductor upon one train, given a 
passenger on taking up his ticket, is not evidence of a righ{ to be 
carried on another train, under another conductor, Jd, 

4, See facts held insufficient to show an unlawful use of violence 
to a passenger by a railroad conductor. Jd. 

5. Where a person is bound to perform an act asa duty, he in- 
trusts its performance to another at his peril, and upon failure of 
such person to perform it, whether he stood in the relation of con- 
tractor or of servant, the person on whom the duty rests is liable for 
such failure or neglect. Houston and Great Northern R. R. Co. v. 
Meador, 77. 

6. Where the State, by virtue of the right of eminent domain, 
authorizes the appropriation of frivate property, such a right can 
only be exercised under the protection of the legislative grant, and 
under the conditions and liabilities which the statute attaches to the 
grant. Id, 

7. The statute (Paschal’s Dig., art. 4925) evidently implies that 
railroads are to be so constructed as to preserve inclosures unim- 
paired. Id. 

8. The duty of placing stock-guards, preserving or supplying the 
fences, so far, at least, as on the right of way and protecting the in- 
closure from injury, in the construction of a railroad, is a duty from 
the railroad company to the proprietor of the inclosures through 
which the road passes, annexed by statute to the privilege granted 
the corporation; and for the failure to perform such duty the rail- 
road company is liable, though resulting from the negligence of a 
contractor in the construction of the road. Id. 

9. A duty to the public or to an individual cannot be devolved 
upon a contractor, and a judgment against a railroad company for 
damages to growing crops, injured by the negligence of a construc- 
tion contractor and his servants, held to be proper. Jd. 

10. The consent given to the construction of a road would not 
relieve the railroad company from the duties prescribed by the stat- 
ute granting them their right of way, touching inclosures. Id. 

11. Whether it was negligence on the part of a railroad company 
to construct or permit the continuance of its road-bed with an open 
ditch wnder its track, is a question of fact for the jury. So, also, is 
the question, whether a plaintiff, having been injured by such ditch, 
contributed to the injury by his negligence. Houston and Great 
Northern R. R. Co. v. Randall, 254. 

45 
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RAILWAY COMPAN Y—continued. 

12. See charge of court approved as submitting the issues of neg- 
ligence and contributory negligence fairly to the jury. Id. 

13. In an action against a railroad company for damages from 
backwater caused by an insufficient culvert in an embankment 
made by the railroad company, it was the duty of the court to in- 
struct the jury as to the law applicable to the case of injury to the 
property of an adjacent land-owner, growing out of the manner in 
wk'ch the railroad was constructed. Houston and Great Northern 
R. R. Co. vy. Parker, 330. ° 

14, In such case the railroad company was required to use ordi- 
nary care, in the construction of a culvert under an embankment 
made in constructing its road, to provide against ordinary rains, but 
not against such extraordinary floods as would not reasonably be 
anticipated. Id. 

15, Ordinary care is such care as is usually exercised under like 
circumstances by men of ordinary prudence in their own affairs. 
In such case it requires that those floods be guarded against which 
would by such men be anticipated and provided for. Jd. 

16. In the absence of a law, or of a settled rule of law, defining 
the acts which constitute negligence, it is a fact to be found by the 
jury. Jd. 

17. Discussion of extraordinary floods as defense in such case, 
and as to care in providing against them by a railroad company in 
constructing embankments and the necessary culverts to allow es- 
cape of water drainage. Td. 

18. That injury sued for was occasioned by a city bridge, and not 
from an insufficient culvert under an embankment made by a rail- 
road company, can be proved in defense under the general issue in 
a suit against the railroad company for damages. Jd. 

19. If the railroad company had constructed, besides its embank- 
ment, and as part of it, a bridge upon the public street, the fact 
that the bridge was on the street and used by the public would not 
be a defense to an action for datmages from the obstruction of the 
water and partly occasioned by the bridge. Id. 

20. That mill buildings injured by overflow from such backwater 
are partly situate upon the public street or highway,-is not a de- 
fense in an action against parties causing such overflow. Id. 


REASONABLE DILIGENCE. 
LIMITATION, 3. 


RECITALS. 

NOTICE, 1. 

See facts where it was held error not to instruct upon the pre- 
sumption of law, upon the recital of a power of attorney in an 
instrument in evidence and over thirty years of age. The jury 
should have been told that such recital was a presumption upon 
which they could act as to the existence of the power of attorney 
so recited. Johnson v. Timmons, 521. 
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REGISTRATION. 

EVIDENCE, 10, 11. 

STATUTES CONSTRUED, 7. 

1. When an instrument, with certificate of acknowledgment or 
proof of execution as required by law, is presented to the recorder, 
it is made his imperative duty to record it. Neither statutory nor 
other authority has been shown authorizing the effect of such rec- 
ord to be destroyed by parol evidence impeaching the truth of the 
certificate upon which the record was made. Titus v. Johnson, 224. 

2. The effect of the statute requiring the registration of mortgages 
is not to make a recorded mortgage prima facie valid which, prior 
to the statute, would have been held fraudulent in law, Peiser v. 
Peticolas, 638. 


REHEARING. 

1. When a judgment has been obtained by fraud, accident, or 
mistake, and without any want of diligence on the part of the party 
against whom it was rendered, the District Court, if the exercise of 
its equity powers, may grant relief by reéxamining the case on its 
merits, and granting such relief as equity and justice may demand, 
Overton vy. Blum, 417. 

2. ‘To warrant an injunction, pending a petition for rehearing, of 
a judgment of a court having jurisdiction of the parties and of the 
subject-matter, in addition to fraud, accident, or mistake, the appli- 
cant must show merits in his ease. Id. : 

3. Judgment was rendered for plaintiff. Motion for new trial 
was overruled July 28. On August 10 following the defendant pre- 
sented a statement of facts to counsel of plaintiffs. The District 
Court adjourned August 11. The judge presiding had not sufficient 
time to prepare a statement of facts, and it was agreed by the coun- 
sel of the parties, with concurrence of the judge, that the statement 
of facts should be prepared during vacation. Defendant gave notice 
of appeal, and perfected it by filing bond. ‘The case was affirmed 
on certificate. Petition being made for rehearing, setting out these 
facts, and it not appearing that the plaintiff in the bill had merits 
in the original case : Held— 

1. That the failure of the judge to prepare and file a state- 
ment of facts was not ground for the relief sought, 

2. Where such showing for rehearing failed to show that the 
appeal of which plaintiff in the bill was deprived would have 
been with effect, the loss of the right to appeal was not an 
injury. Id, 


RESCISSION OF CONTRACT. 
Equiry, 1, 2. 


RES JUDICATA. 
MILITARY SUPREME COURT, 1. 
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RULES OF COURT. 

PRACTICE IN SUPREME CouRT, 13, 14, 

1. A failure to observe the rules prescribed by this court regulat- 
ing the manner of bringing cases before it, is a sufficient ground, 
in the discretion of the court, for the dismissal of an appeal or writ 
of error, unless good cause is shown why the rules were not ob- 
served. Shanks y. Carroll, 17. 

2. The leading purpose in requiring the assignment of errors and 
copy of brief to be filed in the time and manner prescribed in the 
rules, was to facilitate attorneys in representing their cases in the 
Supreme Court without appearing before it in person. (Sup. Ct., 
R. 40.) Jd. 

3. The brief, after a general and succinct statement of the nature 
and result of the suit as introductory, must exhibit, (1) in the shape 
of a separate proposition, each point embraced in each assignment 
of error taken ; (2) then, under each point thus presented as a prop- 
osition for the reversal of the judgment, there must be presented 
the substance of such proceedings contained in the record necessary 
for the court to know, in determining whether the judgment should 
be reversed, and (3) a citation of the authorities relied upon. Jd. 

4. In each proposition should be propounded or affirmed some 
matter or thing done or refused to be done in the court below, em- 
braced in the appropriate assignment of error, for which the judg- 
ment should be reversed or sustained. Id. 

5. Rules as to briefs by the appellee or defendant in error dis- 
cussed and illustrated. Id. 


SALE. 

CONVEYANCE, 2. HOMESTEAD, 2. 

DEED, 3, 4, 5. PLEADING, 9. 

Equity, 1, 2. PROBATE MATTERS, 1], 2. 

Fact CASES, 6, 7. TRUSTS AND TRUSTEES, 1. 

FIXTURES, 5. VENDOR AND VENDEER, 9. 

1, An order of sale directing sale for gold and for ten per cent. in- 
terest on the judgment, when the decree required the collection of 
‘dollars’? and interest at eight per cent.: Held, That the variances 
were but irregularities, and did not affect a sale made under the 
order of sale. Hughes y. Driver, 175. 

2. Where a mortgage for the payment of the purchase-money for 
land is executed simultaneously with the deed by which it is con- 
veyed, the vendor has, until the purchase-money is paid or the 
mortgage foreclosed, the superior right. If the vendor go into pos- 
session after the vendee has made default, he cannot be turned out 
by an action of trespass to try title, although the purchase-money, 
as a debt, be barred by the statutes of limitation. Burgess vy. Milli- 
can, 397. 

3. In such case the fee will remain in the vendor, and the sale be 
conditional upon the performance of the contract by the vendee. Id, 
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SALE—continued. 

4. Paschal’s Digest, art. 1327, providing that the deed of the ad- 
ministrator, made upon the confirmation of such sale, shall vest in 
the purchaser the right or title of the testator or intestate, foes not 
define the estate thereby conveyed. Such enactment becomes nec- 
essary from the provision of the probate law vesting the estate in the 
heirs. Id. r 

5. See case where deed from heirs conveyed a title as against a 
purchaser at a sale by the administrator, and non-payment by such 
purehaser. Id. 

6. A vendor holding a mortgage on the land sold to secure the 
purchase-money, on default by the vendee, and.no reason for such 
default, is entitled to possession of the land, and to maintain an 
action to quiet his possession and to remove the cloud from his title 
by such sale. Jd. 

7. Areceipt executed by the vendee acknowledging the receipt of 
a sum of money in full of sums by him laid out for payment of sur- 
veying fees, &c., which in the deed to the land formed the consid- 
eration of the sale, is not evidence, of itself, of a resale or rescission 
of the contract of sale, but it is admissible with other testimony to 
sustain a parol resale or rescission. Ponce vy. Mc Whorter, 562. 

8. A parol rescission of a sale of land will be decreed upon evi- 
dence on which the court would enforce a parol sale of land. Id, 

9. Cases in this court are numerous recognizing parol sales of 
land and enforcing them, where the purchase-money has been paid, 
possession taken with consent of the vendor, and improvements 
made on the land without his objection. Id. 

10. That the vendee in such parol contract has sold to others who 
have made improvements under such purchase, rather increases the 
equity in favor of enforcing the parol contract. Id. 

11. That a vendee in a parol contract for sale of Jand, sold the 
land, and his vendee entered upon the land and erected improve- 
ments during the life of the original vendor, will be held as evi- 
dence of an entry and erection of improvements with consent of 
such original vendor, in a suit by his heirs for the land. Id. 


SEIZIN. 
TRESPASS TO TRY TITLE, 6. 


SEQUESTRATION. 
A sequestration does not create a lien ; it is but a judicial deposit. 
Peiser vy. Peticolas, 638. 
SHERIFF. 
DAMAGES, 6. 
OFFICERS, 8. 


SHERIFF’S DEED. 
DEED, 4, 5. 
PARTIES, 7. 
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SHERIFF’S RETURN. 

Citation was for J. A. Townsend. The sheriff’s return showed 
service ‘by delivering to J. A. Townsen, the within-named defend- 
ant, in person, a true copy,” &c.: Held, Not to be error to render 
judgment final by default upon such service. Townsend v. Ratcliff, 
148. 


SHERIFF’S SALE. 

Fact CASES, 15. 

A purchase under execution sale of such market-house property, 
under a judgment rendered against the corporation owning it, would 
only take such right as was bound by the judgment, and would not 
extend to the rights of the city to the use of a room contracted for 
in the original contract for its erection, of which the city had pos- 
session. City of Palestine v. Barnes, 538. 


SPECIAL GUARDIAN. 

STATUTES CONSTRUED, 6. 

In a suit by an infant by next friend, or otherwise than by reg- 
ular guardian, if objection be made, a special guardian must be ap- 
pointed, who must take the oath and give the prescribed bond; and 
fer want of such appointment a judgment will be reversed. Life 
Insurance Co. v. Ray, 511. 


STATUTE OF FRAUDS. 

FIXTURES, 5. 

Where one of two contracting parties has been induced or allowed 
to alter his position on the faith of the contract to such an extent 
that it would be fraud on the part of the other party to set up its 
invalidity, courts of equity hold that the clear proof of the contract 
and of the acts of the part performance will take the case out of the 
statute of frauds, if the acts of part performance are clearly referable 
to the parol agreement. Ponce v. McWhorter, 562. 


STATUTES CONSTRUED. 

BILL OF REVIEW, 1, 2. OFFICERS, 6. 

COMMUNITY PROPERTY, 1, 2. PRACTICE IN DISTRICT 

HOMESTEAD, 1, 2, 16. CouRT, 1. 

JUDGMENT, 12. PROBATE MATTERS, 3, 4, 

JURISDICTION, 3. TRESPASS TO TRY TITLE, 7. 

LIMITATION, 1. TRUSTS AND ‘I'RUSTEES, 2. 

MECHANIC’s LIEN, 2, 3, 4, 6. WILL1, 1, 2, 3. 

1. The statute (Paschal’s Dig., art. 4925,) evidently implies that 
railroads are to be so constructed as to preserve inclosures unim- 
paired. Houston and Great Northern R. R. Co. v. Meador, 77. 

2. Article 51 of Paschal’s Digest, providing for correction of mis- 
calculation, misrecital, &c., in judgments, construed ; and ** reason- 
able notice,’’ in said article, does not require five days, as in cases 
of citation. Coffee v. Black, 117. 
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STATUTES CONSTRUED—continued. 

3. The statute (Paschal’s Dig., art. 5543) does not excuse suit 
when, by use of reasonable diligence, the facts constituting the 
fraud, &c., could have been discovered. Ransome v. Bearden, 121. 

4, Articles 4710 and 5023 of Paschal’s Digest, construed. Thorn- 
ton v. Murray, 161. 

5. Paschal’s Dig., art. 7099, construed. Id. 

6. Under the statutes of 1870 and 1876 it is made the duty of the 
court to appoint a special guardian for a minor in a suit pending or 
about to be commenced, in which such minor is a party. The rule 
applies to minor plaintiffs equally as to defendants. Bond v. Dil- 
lard, 302. 

7. The failure to cause a judgment to be reinscribed in the record 
of deeds, as prescribed in Paschal’s Digest, art. 3963, is destructive 
of the lien under said statute. Flanagan vy. Oberthier, 379. 

8. Sections 5 and 6 of ** An act to authorize the county of Marion 
to audit and fund the debt of said county,” (Special Laws, 13th Leg., 
p- 178,) authorizing the issuance of county bonds payable in ten 
years, and to levy a tax to pay the principal and interest as they 
should become due: Held, Not in conflict with the Constitution. 
Bagby v. Bateman, 446. 

9. Statutes are held to operate prospectively, unless a contrary 
construction is evidently required by their plain and unequivocal 
language. Life Insurance Co. v. Ray, 511. 

10. ** The several insurance companies, and those incorporated out 
of this State, in all cases where a loss occurs, and when they refuse 
to pay within the time specified in the policy, shall be liable to pay 
the holder of said policy, in addition to the loss, not more than 
twelve per cent. on the liability of said company for said loss; also 
all reasonable attorney’s fees for the prosecution of the case against 
said company :” (Act of 14th Leg., p. 200.) Held, To apply to 
future losses. Id. 

11. Suggested that said act, applied to policies existing at the pas- 
sage of the act, and even to future losses, would be violative of the 
obligation of the contract, and of the prohibition in the State Con- 
stitution against retrospective laws. Jd. 

12. In asuit on a policy upon the death of the assured, prior to the 
act of the Legislature (Acts of 14th Leg., p. 200, sec. 9) allowing rea- 
sonable attorney’s fees for the prosecution of cases against insur- 
ance companies, it was error to allow as part of damages attorney’s 
fees to plaintiff. Jd. 

13. When a charter ( Acts of 1875, sec. 117, p. 145) authorizes the 
destruction of property to prevent spread of fire, &c., and provides 
a remedy by commissioners to be appointed to adjust the claims 
against the city, such claims can only be asserted in the mode de- 
fined in the statute. Keller vy. Corpus C hristi, 614. 


SUPREME COURT. 
PRACTICE IN SUPREME COURT. 
MILITARY SUPREME COURT. 
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SURETY. 
TRUSTS AND TRUSTEES, 1. 


SURPRISE. 
NEw TRIAL, 1. 


SURVEY. 

EVIDENCE, 18, 19. 

A sale of a part of a land certificate (as a half interest) gives the 
vendee the right to locate such interest for himself, under the law 
allowing two surveys to be made upon a certificate. Farris vy. Gil- 
bert, 350. 


TAX ROLL. 

1. That justices of the peace failed to turn over the tax roll, ree 
garded as inducement to the main charge, and as basis for damages 
in the action against them for refusing to approve the bond. Rains 
v. Simpson, 495. 

2. There having been no allegation that the consolidated tax roll 
required by the statute had been made out, it did not appear that 
the court was in default in not delivering such tax roll to the sheriff. 
The separate assessments by each justice were not required to be 
handed to the sheriff. Jd. 


TENANT IN COMMON. 
CONVEYANCE, 1. 


TENDER. 

FIXTURES, 7. 

1. The plea of tender does not, apply to suit for unliquidated dam: 
ages; and where a verdict and judgment were in such suit rendered 
for only the sum tendered, it was error to render judgment for costs 
against plaintiff. Breen vy. Texas and Pacific R. R, Co., 43. 

2. Atort is not cured by a tender without acceptance. Weaver 
v. Ashcroft, 427. 


TRANSCRIPT. 

1. Defendant in error may accept service of citation and file the 
transcript at a term to which, by reason of delay, the plaintiff in 
error could not, and obtain an affirmance of the judgment on the 
same without reference to merits. Hohenthal v. Turnure, 1. 

2. Where plaintiff in error has been negligent in procuring service 
of citation in error, so that a term of this court has thereby been 
allowed to pass, the defendant in error may acknowledge service 
and bring the case up for affirmance at the next term. Wilson v. 
Adams, 5. 

3. The defendant in error may file the transcript at a term when 
the plaintiff in error has lost the right to do so. Id. 
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TRANSCRIPT—continued. 

4, Judgment was rendered August 4, 1875, for plaintiffs. April 
25, 1876, defendants filed an error bond, which recited that petition 
for writ of error had been also filed. May 16, 1877, service of writ 
of error was made on the attorneys of plaintiffs, who were non-resi- 
dents. September 1, 1877, the attorneys of the plaintiffs accepted 
service of writ of error. February 18, 1878, was fixed for the as- 
signment to which the case belonged. February 20, 1878, certifi- 
cate was filed, showing these facts, by the defendants in error, with 
motion to affirm without regard to merits: Held, That the applica- 
tion to affirm should be granted, and ordered accordingly. Id. 


TRESPASS TO TRY TITLE. 

IMPROVEMENTS IN GoopD FAITH, 1. 

1. In an action of trespass to try title by heirs of their mother 
against vendees holding under deeds from the father executed sub- 
sequent to the wife’s death, the defendant, under the plea of not 
guilty, may prove the equities, if any, against the plaintiffs by rea- 
son of their having received through their legal guardians the pro- 
ceeds of land received by the father after the death of the mother 
in exchange for the land the community interest in which was sued 
for. Wright v. Doherty, 34. 

2. It is error to instruct the jury, in an action of trespass to try 
title, that an outstanding superior title adverse to the plaintiff, to 
the land, or a title to the whole or part of the land in defendant, 
will defeat the right of plaintiff to recover, whether such title is 
vested in defendant or any other person. An outstanding title 
would defeat only to its extent. iddle v. Bickerstaff, 155. 

3. In an action of trespass to try title, plaintiff, pending the suit, 
may buy from heirs of a party whose undivided interest plaintiff 
had claimed through a defective administration sale, and such pur- 
chase would meet the plea of outstanding title to such interest, if 
it could be made in such case. Keyes vy. Houston and Great North- 
ern R. R. Co., 169. 

4. In an action of trespass to try title, the parties claimed from a 
common source, and the defendant pleaded non est factum to the 
elder deed, held by the plaintiff; replication that the deed was made 
by the wife of the grantor for herself and as agent for her husband, 
and his subsequent ratification: Held, That exceptions to the peti- 
tien were properly overruled. Hughes v. Driver, 175. 

5. Where plaintiff, in trespass to try title, in tracing title was 
compelled to show a judgment and his purchase of the land under 
it: Held, That without reference to the effect of the judgment as 
affecting the rights of parties to it otherwise than asa link in plain- 
tiff’s chain of title, the testimony was admissible. Jd. 

6. The owner of land has such seizin by reason of his title, wheth- 
er legal or equitable, as will support an action of trespass to try title 
in this State ; and he may elect to consider himself ousted, and bring 
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TRESPASS TO TRY TITLE—continued. 
suit against an adverse claimant of the land, even though such 
claimant has never been in actual possession of the land. Titus vy. 
Johnson, 224. 

7. It was the intention of the Legislature, in the ** Act to provide 
the mode of trying titles to land,’’ (Paschal’s Dig., art. 5292,) to 
provide a simple and effectual remedy for determining every char- 
acter of conflicting titles and disputed claims to land, irrespective 
of its actual possession. Id. 

8. he point ruled in the case of Stroud v. Springfield is, that the 
plea of ‘‘ not guilty *? does not admit a trespass on the part of the 
defendant, but calls upon the plaintiff not only to prove title in 
himself, but also to prove an actual or a constructive trespass by 
some character of adverse claim or assertion of title or interest by 
the defendant. Id. 

9. The effect of the record of an instrument concerning lands, 
on its face regularly acknowledged, or proved for record and duly 
recorded, cannot be attacked by showing (1) that the officer who 
took the acknowledgment or proof had an interest in the land, or 
(2) by showing that the acknowledgment was taken outside the ter- 
ritorial limits of the officer’s appointment, or that the officer at the 
time was exercising two incompatible offices. Jd. 

10. In an action of trespass to try title, where plaintiff relied on 
an equitable title, and defendants claimed to be subsequent pur- 
chasers of the legal title and without notice, and were also relying 
upon the non-payment of the purchase-money by the plaintiff as 
destroying the equity: Held, That the admissions of the vendor 
against his interest and as to the payment were admissible against 
parties claiming under him by subsequent purchase. Id. 

11. Nor would a note claimed to be a purchase-money note, and 
barred by limitation, allowed by the administrator, be regarded as 
a basis of an equity against the estate of such purchaser. Id. 

12. A purchaser at a sheriff’s sale, under an order enforcing the 
vendor’s lien in his own favor, brought an action of trespass to try 
title against a vendee of the defendant in execution in possession of 
part of the tract under deed prior in date to the foreclosure proceed- 
ings, to which he was not a party. The defendant pleaded his title 
to the part claimed, and disclaimed as to the balance. The plain- 
tiff, by amendment, set out the facts of the original sale to the ven- 
dor of defendant, asked judgment for a balance of purchase-money 
due, and an order of sale against the land: Held— 

1. Under the pleadings, the purchase-money note was prop- 
erly allowed in evidence. 

2. The foreclosure proceedings were not admissible against 
defendant. 

3. That defendant could not claim the benefit of the doctrine 
of estoppel against the after-acquired title, based upon the en- 
forcement of the vendor’s lien by the original vendor. 
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TRESPASS TO TRY TITLE—continued. 

4. The proceedings to judgment were erroneous for want of 
the necessary parties, All parties to the original judgment set 
aside were necessary. 

5. The defendant in the judgment having died, the heirs of 
the first vendee (defendant’s vendor) were necessary parties, 
Pitman v. Henry, 357. 

13. In trespass to try title an outstanding equity cannot be pleaded 
in defense, unless the defendant is shown to be connected with it. 
Johnson v. Timmons, 521. 

14. Where a mortgage for the payment of the purchase-money 
for land is executed simultaneously with the deed by which it is 
conveyed, the vendor has, until the purchase-money is paid or the 
mortgage foreclosed, the superior right. If the vendor go into pos- 
session after the vendee has made default, he cannot be turned out 
by an action of trespass to try title, althongh the purchase-money, 
as a debt, be barred by the statutes of limitation. Burgess v. Milli- 
can, 397. 

15. In trespass to try title a patent to the plaintiff is evidence of 
title, unless the defendant shows a valid grant to some one else pre- 
vious to the date of the location and survey on which plaintiff’s 
patent was issued, or that defendant had the prior and superior 
equitable title to the land at the date of said patent. Miller v. 
Brownson, 583. 

16. Something more is required to support the suggestion of good 
faith than a deed from one having neither title nor possession of the 
land. Id, 

17. See facts held to negative good faith under a suggestion of 
possession in good faith and valuable improvements. Id. 

18. To preclude the recovery of rents by plaintiff in trespass to 
try title on account of his non-payment of taxes, such failure to pay 
must be shown in evidence. It is not sufficient to show the pay- 
ment of taxes by the defendant in possession. Jd. 


TRIAL BY JURY. 
PRACTICE IN DISTRICT COURT, 4. 


TRUSTS. 
BONA-FIDE PURCHASER, 1. 
TRUSTS AND TRUSTEES. 


TRUSTS AND TRUSTEES. 

1, Land was conveyed in trust by the maker to his security on a 
note to secure the beneficiary against loss, and authorizing sale on 
the maker failing to pay at maturity : Held— 

1, On maturity, and the maker failing to pay, the trustee had 
the power to sell. 

2. He also was authorized to buy at his own sale, and his 
déed as trustee to himself as purchaser passed the legal title, 
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TRUSTS AND TRUSTEES—continued. 

3. Where the sale was otherwise regularly made, a party in 
possession of the land and purchasing at an execution sale the 
equity of redemption cannot take advantage of the fact that 
the surety so purchasing at his trust sale had not paid over 
to the holder of the note the amount of his bid at such sale. 

4. Nor will the fact that at the institution of suit for the land 
by the purchaser under the trust sale and against the purchasers 
of the equity of redemption, the note, to secure which the land 
was conveyed in trust, was barred by limitation, avoid the title 
of plaintiff; such title being good at the time of the purchase 
at the trust sale. Marsh v. Hubbard, 203. ; 

2. After the act of 1845, (Paschal’s Dig., art. 483,) conveyances 
to trustees for the benefit of churches, which were not made in com- 
pliance with its terms, were not on that account necessarily ineffect- 
ual, Laird y. Bass, 412. 

3. Conveyances may be made to trustees for the benefit of 
churches, &c., uot incorporated, and provide for a continuance by 
succession of the trust. Id, 


VARIANCE. 
SALE, 1. 


VENDOR AND VENDEE. 

PURCHASER. SURVEY. 

SALE. TRESPASS TO TRY TITLE, 1, 12. 

1. The authorities are abundant that the vendor’s lien exists for 
the purchase-money of land sold, unless expressly or impliedly 
waived, and the burden of proof is on the vendee and those claim- 
ing under him to show such waiver. Jrvin v. Garner, 48. 

2. Whether the lien*has been waived or not is one of intention, 
to be ascertained from the facts and circumstances of each particular 
ease. Id. 

3. The vendor’s lien is not waived (1) by the substitution of a 
third person for the original vendor as payee of the note given for 
the purchase-money ; (2) nor by the subsequent execution of a new 
note, with accrued interest, for the original one; (3) nor by taking 
a deed of trust upon the same land to secure the purchase-money 
note. Id. 

4. While the vendor is entitled to the land sold on the failure of 
the vendee to comply with the contract of sale, it does not follow 
that he can oust the vendee without adjusting his equities under the 
contract. McCarty v. Moorer, 287. 

5. Where, upon adjusting the value of rents as against valuable 
improvements made by a vendee, there is a balance due the vendee 
on rescission of the contract of sale, it is the duty of the court to pro- 
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VENDOR AND VENDEE—continued. 
tect the vendee; and in the event that the vendor is insolvent, and 
the land not subject to forced sale when recovered, it was the duty 
of the court below to withhold a writ of possession until the plain- 
tiff should pay such sum, or deposit the same with the clerk, to be 
paid to the vendee. Id. : 

6. Although the unpaid balance recited as existing, afterwards 
assumed a different shape, a new note being given therefor to a dif- 
ferent party, yet the rule is well settled that the lien and the notice 
thereof are unaffected by the change. Robertson vy. Guerin, 317. 

7. Where the facts relied on as creating the lien are disputed, and 
there is evidence from which the lien may be found, this court will 
not reverse. Cushman v. Flanagan, 389. 

8. Where a mortgage for the payment of the purchase-money for 
land is executed simultaneously with the deed by which it is con- 
veyed, the vendor has, until the purchase-money is paid or the 
mortgage foreclosed, the superior right. If the vendor go into 
possession after the vendee has made default, he cannot be turned 
out by an action of trespass to try title, although the purchase- 
money, as a debt, be barred by the statutes of limitation. Burgess 
v. Millican, 397. 

9. In such case the fee will remain in the vendor, and the sale 
be conditional upon the performance of the contract by the vendee, 
qd. 

10. The same rule applies to an administrator’s sale. Id. 

11, See case where deed from heirs conveyed a title as against a 
purchaser at a sale by the administrator, and non-payment by such 
purchaser. Id. 

12. A vendor holding a mortgage on the land sold to secure the 
purchase- money, on default by the vendee, and no reason for such 
default, is entitled to possession of the land, and to maintain an 
action to quiet his possession and to remove the cloud from his title 
by such sale. Id. 


VENDOR’S LIEN. 
HOMESTEAD, 4. PLEADING, 9. 
JUDGMENT, 6. VENDOR AND VENDEE, 1, 2, 3, 7. 


VENUE. 

1. The act of the 14th Legislature, chap. 31, taking effect March 
21, 1874, prescribes the rule as to venue, and which is the law, as 
follows: ** Hereafter any public or private corporation, including 
railroad companies, * *-* may be sued in any court in this State 
having jurisdiction of the subject-matter, and in any county where 
the cause of action, or any part thereof, accrued.’”’ Houston and 
Texas Central R. R. Co. vy. Graves, 181. 

2. Said act applied to an action pending when enacted; the plain- 
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VENUE—continued. 
tiff, by amendment subsequent to its enactment, having set up facts 
coming within its provisions. Jd. 


VERDICT. 

DAMAGES, 4, 5. 

PRACTICE, 9. 

1. The verdict of a jury should be construed liberally, and so that 
it may rather stand than fall. Patterson v. Allen, 23. 

2. In response to issues, whether an indebtedness existed and 
whether it was secured by a vendor’s lien, a jury returned a ver- 
dict : **‘ We, the jury, find that the plaintiffs shall recover from 
defendants the sum of five hundred and fifty-two dollars. * * * 
We also find that the entire tract of land sold * * * be and is 
hereby subject to the payment of this debt:°*’ Held, That such ver- 
dict was sufficient. Jd. 

3. Facts held insufficient to sustain a verdict. Murchison vy. War- 
ren, 27. 

4. A failure to ask proper instructions as to a mode of computing 
the amount of the liability of the defendants, will not estop them 
from complaint against an excessive verdict. Id, 

5. A verdict upon a note payable in gold and not so finding is 
error. Jrvin v. Garner, 48. 


6. A verdict ascertaining the principal, rate of interest, and date 
of a note, is sufficiently certain as a verdict for the amount. Id. 

7. See verdict held sufficient. Houston and Great Northern R. R. 
Co. v. Parker, 331. 


VOID AND VOIDABLE. 
DEED, 4. JUDGMENT, 6. 
FORECLOSURE, 1. PARTIES, 4. 


WAIVER. 

DEED, 5. 

PLEADING, 16, 17. 

1. Whether the lien has been waived or not, is one of intention, 
to be ascertained from the facts and circumstances of each particu- 
lar case. Irvin v. Garner, 48. 

2. The vendor’s lien is not waived (1) by the substitution of a 
third person for the original vendor as payee of the note given for 
the purchase-money ; (2) nor by the subsequent execution of a new 
note, with accrued interest, for the original one; (3) nor by taking 
a deed of trust upon the same land to secure the purchase-money 
note. Id. 

3. ‘The personal privilege of being sued in some other county is 
waived by answer to the merits. Life Insurance Co. v. Ray, 511. 

4, Objections to the introduction of testimony not made in the 
court below, will not be heard in the appellate court. Id. 





WARRANTY. 
PARTIES, 1. 


WEIGHT OF EVIDENCE. 
See instructions held not objectionable as charging upon the 
weight of evidence. Murchison vy. Warren, 27. 


WILL. 

CONVEYANCE, 2. 

1. The privilege of bringing suit to set aside a will, on the ground 
of fraud or forgery, at any time within two years after the discovery 
of such forgery or fraud, does not extend to a mere donee of an 
heir. Such donee is not a ‘*person interested in the estate,” as 
defined by the statute. (Paschal’s Dig., arts. 5542-5544.) Ransome 
v. Bearden, 119. 

2. An heir bringing suit to set aside a will for forgery, after four 
years from its probate, the heir laboring under no disability of cov- 
erture, minority, &., and alleging discovery of such forgery within 
two years before suit was brought, must specify acts of diligence on 
his part, or acts of fraud by defendant in the concealment of the 
facts; and the pleadings must show that it was not the fault or neg- 
ligence of plaintiff that the discovery was not sooner made. Id. 

3. The statute (Paschal’s Dig., art. 5543) does not excuse suit 
when, by use of reasonable diligence, the facts constituting the 
fraud, &c., could have been discovered. Id. 

4. The petition must set out the facts relied on to show that, by 
use of ordinary diligence, the fraud, &c., could not have been discov- 
ered; so that the court may determine whether they justify and sup- 
port such conclusion. The mere allegation that the facts could not 
have been discovered, &c., is insufficient. Id. 

5. See allegations held insufficient to excuse suit by an heir, 
brought after four years from the probate of a will, to set it aside, 
on the ground of having discovered the forgery of the will within 
two years before suit was brought. Id. 

6. A joint and mutual will, made by husband and wife, may law- 
fully be executed. The separate acknowledgment of the wife is not 
necessary to its validity. If duly probated, its validity is conclusive 
against a collateral attack. March v. Huyter, 243. 

7. A devisee takes under the terms of the will. The object of 
the probate, is to establish its existence and genuineness. Id. 

8. A purchaser in good faith of land from a legatee, under a will 
duly admitted to probate, is not affected by proceedings subsequently 
instituted and resulting in annulling the will as a forgery. Steele v. 
Renn, 467. 

9. To the proceedings admitting the will to probate all are parties 
to the extent that they must take notice and are bound by it until 
set aside. lence a holder under a forged will duly probated differs 
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WILL—continued. 


from a holder under a forged deed, and may hold unaffected by 
the subsequent attacks upon the validity of the will. Jd, 


WITNESS. 
EVIDENCE. 


WRIT OF ERROR. 
PROBATE MATTERS, 5. © 


WRIT OF POSSESSION. 
Eaurry, 1, 2. 











